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JAMES SULLIVAN. 


EORGETOWN, in the District of 

J Maine, was incorporated by the leg- 
islature of Massachusetts in the year 1718. 
It embraced the territories of the present 
city of Bath and the town of Phippsburg, on 
the west side of the Kennebec (or Sagada- 
hoe) River, and, on the east side, the present 
towns of Woolwich, Arrowsic (island), with 
Parker’s Island, —-the latter now alone con- 
stituting the entire territory under the name 
of the original corporation. 

The Popham Colony, in 1607, formed the 
first settlement within its limit ; but this was 
abandoned in the year following, and the next 
settlement of note was made in 1650 by people 
from the western colonies. From this date 
the number of inhabitants slowly increased 
until the Indian Wars broke out in 1675, 
driving the entire population to the seaward 
islands, or entirely out of the region. 

Parker’s Island (now bearing alone the 
name Georgetown) contains about 28,000 
acres of land and salt marsh, and was occu- 
pied by some sixty families when James Sul- 
livan came there to reside, and, if possible, 
to practice his profession of law. He had 
just completed a two years’ course of study 
with his brother, subsequently Major General 
in the Army of the Revolution. 

Between the western limits of Georgetown 
and Falmouth (now Portland) there were 
scarcely more than a score of families ; while 
there were less than three hundred in all the 
other parts of Lincoln County, which at that 
time practically included all the settle- 
ments eastward to the Penobscot, and north 
nearly to a point opposite the south line of 
Hallowell. 





Many years later Mr. Sullivan was asked 
the question, “ What on earth could have in- 
duced you to settle in such an out-of-the-way 
place?” He replied with characteristic 
promptness, “I wished to break into the 
world somewhere, and concluded to make the 
attempt at the thinnest place.” With but 
two years of legal study with an inexperienced 
lawyer, and only one year past his minority, 
one would say it was necessary that legal 
methods should be thin and “ limbs of the 
law” scant to permit of his gaining a client 
for whom to win or lose a case. 

This bold young adventurer was one of 
four sons of “Old Master Sullivan,” of Ber- 
wick, who, according to his own account, 
was a son of Major Philip O'Sullivan of 
Ardea, county of Kerry, Ireland, who was 
son of Owen O'Sullivan, who married Mary, 
daughter of Col. Owen McSweeney, of Mus- 
gray, and sister of Capt. Edward Mc- 
Sweeney, noted for his anecdotes and witty 
sayings. 

Major O’Sullivan died in consequence of a 
duel in France, leaving to his wife a large 
property, and four sons and a daughter. 
Owing to the troubled condition of Ireland 
at that period, it appears that one son, John, 
obtained his education on the continent. 

Sometime after his return he formed the 
acquaintance of a beautiful young lady, and 
became deeply in love with her. His mother 
considered the lady’s family of too low rank 
for her to be received into a family which had 
counts and earls for its ancestors and near 
relations, and she warned the young man 
that if he disregarded her wishes in this 
matter he would derive no further aid from 
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her; and, finally, she peremptorily forbade 
the marriage. He replied by requesting her 
to take a week for consideration before con- 
firming herself in this resolution, telling her 
that, should she persist in her opposition to 
his union with the lady of his choice, he 
would go where she would never see him nor 
hear from him again. Possibly the lady’s 
family was also so high-spirited, as to refuse 
their consent to a portionless young man 
without professional training. 

When the specified day arrived John found 
himself without money and with his proud 
and cruel mother as fixed as ever in her pur- 


pose. He left her, and it proved as he had 
said, — she never saw him nor heard from him 
afterwards. 


John Sullivan was at this time about thirty- 
one years of age, and well-qualified to choose 
a wife for himself. It is related that when 
over sixty years of age, at the mention of 
the name of this fiancée, he lost all control of 
his feelings. 

He sailed from Limerick in 1723, landing 
in York, Maine. Being without the money 
to pay his passage, he was held under bonds 
to Mr. Nowell, the master of the vessel, for 
the debt. 

After trying with ill success such work as 
he could find near the port, he applied to the 
noted Samuel Moody, minister of York, for 
assistance in procuring more suitable employ- 
ment. To prove his qualifications for teach- 
ing, he wrote — tradition says —a letter in 
seven different languages. Mr. Moody gen- 
erously loaned him sufficient money to satisfy 
his creditor, and aided him in opening a 
school at Berwick, in Maine. 

During the tedious voyage across the ocean, 
a pretty child, nine years of age, known to us 
only by the name of Margery, by her artless 
prattle and winning ways afforded the 
wounded heart of the young man much sol- 
ace. York, it is said, was not the port for 
which the vessel sailed, a great storm hav- 
ing driven her far out of her course. For 


some reason, which does not appear, the 





passage of this child, also, was unpaid, and 
her future unprovided for. Mr. Sullivan 
compassionately became responsible for her, 
though in debt for himself. 

After a few years of teaching Master Sul- 
livan opened a second school at Berwick, and 
for many years sustained there a school for 
boys and another for girls. Margery, his 
ward, lived in his house and shared his in- 
struction. 

She grew up a handsome young woman of 
unusual energy of character. When about 
twenty-one years of age, she was one day at 
the well drawing water as a young man passed 
the house. His appearance, she perceived, 
was superior to such young men as were 
common in those parts, while he quickly dis- 
cerned her unusual beauty and grace. He 
turned aside from the road, and engaged her 
in conversation. Fascinated by her charms, 
he lingered long with her at the well, and 
ended by proposing marriage. In reply she 
referred him to her foster father, Master Sul- 
livan, and he sought an interview at once. 

Before answering this eager suitor, Mr. 
Sullivan consulted the young woman herself, 
learning that no such impression had been 
made upon her heart as would warrant his 
consent to the proposal, and the overhasty 
lover was shown to the door, with the inti- 
mation that the further prosecution of his 
suit would be resented. 

This incident appears to have brought 
Master Sullivan to a realization that Margery 
was no longer a child; and that, though he 
had not lost her to this suitor, some other 
might soon tear her away from him. On 
further inquiry regarding her sentiments, he 
learned that he himself had the preference in 
her affections, though he was at the time 
forty-three years of age. This was about the 
year 1735, and they were married soon after 
Margery’s avowal. 

One of Master Sullivan’s pupils, and sub- 
sequently for many years his neighbor, has 
described Master Sullivan at a much later 
date than thi, as tall, erect, slender, but well- 
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proportioned and athletic; with dark hair, 
black eyes and florid complexion. He never 
partook of intoxicating liquor, but was more 
fond of poring over his books than of labor- 
ing on his farm. 

James was the fourth child of this mar- 
riage. The parents had intended him for the 
military profession, but when about sixteen 
years old he received an injury to his foot and 
leg while cutting down a tree that incapac- 
itated him for a soldier’s life. Consequently 
he became the student of the family, though 
but a home-student, as all the children were ; 
and like John, and, after him, Ebenezer, he 
became a lawyer. 

Master Sullivan himself was for many 
years often called upon to draw wills, deeds 
and other legal papers; and if any dispute 
arose in the neighborhood, it was always re- 
ferred to him for settlement. He died in 
1796, at the age of one hundred and five 
years. 

When James was about nineteen years old 
he entered upon the study of law with his 
brother John, who, though but twenty-eight 
years of age, had already attained to a good 
business. About this time John removed 
from Newmarket to Durham, N. H., pur- 
chasing in 1764, a handsome mansion built 
by an eminent physician of that town. 

The region was one of fertile farms, peace 
and plenty. The inhabitants had a cherished 
prejudice against lawyers, who, they be- 
lieved, fomented litigation for their own ad- 
vantage. Some of the younger and more 
energetic residents gave the newcomer no- 
tice to quit the town, threatening physical 
coercion in case the mandate was not speed- 
ily obeyed. John informed them that he 
should not leave, and that, if resort was had 
to force, they would find him ready. 

The people of Durham became greatly ex- 
cited over the matter, and many were at 
length found arrayed on each side. Colli- 
sions took place between the factions, and 
one man was severely, though not danger- 
ously, wounded by an overzealous adherent 





of Mr. Sullivan. The affair had assumed a 
very serious aspect, when a truce was called, 
a conference was held in which it was 
determined that the question of Mr. Sulli- 
van’s staying should be settled by combat 
between the intruder and a champion to be 
selected from his enemies. 

So this early John Sullivan was in for a 
fight which he had not sought and did not 
desire. He was of large stature, and pos- 
sessed great physical strength, and it was 
objected by the champion’s immediate friends 
that the match was not a fair one. James, 
therefore, smaller, and lame in one leg, vol- 
unteered as a substitute for his brother, to 
do battle for the profession. He proved the 
victor in the contest, and, curiously, the 
people of the town ever after had the great- 
est confidence in John. 

It was in 1766, the year of the last Indian 
raid in the town, that James Sullivan became 
a resident of the most thickly settled portion 
of the extensive territory of Georgetown, the 
first corporation in Lincoln County. There 
is no record of his life here. He no doubt 
found some legal business, but like his 
brothers in their early professional life on the 
Piscataqua, he probably turned his hand to 
whatever appeared most profitable for the 
time. It is almost certain that he taught 
the young ideas of Parker’s Island “how to 
shoot” in other ways than with hows and ar- 
rows ; and that he acquired skill in gather- 
ing the inhabitants of the briny deep within 
the meshes of the nets, as he did later in en- 
tangling the human kind in the meshes of 
the law, or in relieving them therefrom. 

At a subsequent period, having become 
joint proprietor of a township in southwestern 
Maine, he, with his associates in the enter- 
prise, set out into the wilderness from Bid- 
deford on foot. This was in 1774, when, 
on account of the opposition to the measures 
of the mother country, the courts had lost 
their authority and litigation was suspended. 

Most young married men in the profession 
would have been gloomy and discouraged in 
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such circumstances, but young Sullivan pos- 
sessed a happy and accommodating disposi- 
tion, and had already become much beloved 
in his new place of residence. 

“Necessity in early life,” wrote a contem- 
porary resident of Biddeford, “had brought 
him acquainted with labor of almost every 
kind. The ax, the saw, the shovel and the 
plow he handled equally with any one, and 
superior to most men, and with such willing 
resolution that none went before him. He 
would fell a tree equal to any, and lift as 
much.” 

His outfit for his pioneering trip consisted 
of an ax and a week’s provisions. Clad in 
blanket frock and trousers, he kept pace 
with his companions, and felled trees and 
burnt his ground as cheerfully and effectively 
as the best of them. The week passed, the 
work necessary to fit his tract for cultivation 
had been done, and he trudged back, —a 
distance of thirty miles, — appearing among 
his neighbors again as cheery and as black as 
natives returning from a successful hunt. 

Sullivan was granted by his partners the 
privilege of choosing a name for the new 
town, and he called it Limerick, in honor of 
his father’s birthplace, in Ireland. 

The county of Lincoln was incorporated 
in 1760, and Pownalborough was made its 
shire town in the same year. It embraced the 
present towns of Dresden and Wiscasset, to- 
gether with two others eastward and north- 
eastward. There was a small settlement at 
Wiscasset Point, and one scarcely larger on 
Eastern River, near the Kennebec, in what 
is now the town of Dresden. The families 
in the latter place numbered one hundred 
and fifteen. 

The county organization consisted of a 
Judge of Probate, Register of Deeds and 
Probate, with a Sheriff and Deputies. A Court 
of General Sessions of the Peace was held by 
the Justices of the Peace for the county hav- 
ing criminal jurisdiction, and being provided 
with grand and petit juries. At the “tory 
trials” (1777) nine justices sat together. 





The proprietors of the Plymouth (Kenne- 
bec) Patent built the courthouse, locating it 
within the parade ground of Fort Shirley, 
constructed in 1754. The house was forty- 
five feet long, forty feet wide and three 
stories high. A room in the second story, 
twenty by forty-five feet in horizontal dimen- 
sions, was fitted up as a court room, and also 
for several years served as a place for Sun- 
day worship for the settlement. The eastern- 
most block house of the fort was appropriated 
for a jail, and the easterly part of the bar- 
racks as a dwelling for the jail keeper, who 
was also Deputy Sheriff. This courthouse 
still stands, a conspicuous building near the 
eastern bank of the Kennebec, a short dis- 
tance above the head of Swan Island. It is 
visible from the river boats and from the rail- 
road on the opposite shore. 

“ No place in Maine,” says Willis,’ “was so 
distinguished for its able and talented young 
men as Pownalborough.” 

Among those who commenced life in that 
remote part of civilization were Rev. Jacob 
Bailey, the “ Frontier Missionary ;” William, 
Charles and Roland Cushing, the first two as 
county officers, the latter as a lawyer; Dr. 
Thomas Rice; Timothy Langdon, lawyer ; 
Edmund Bridge, the time-honored sheriff ; 
and Jonathan Bowman, Register and Judge. 

In this court room James Sullivan is said 
to have argued his first case. Its walls have 
echoed also the voices of James Otis, John 
Adams, the Quincys and Sewalls, and other 
lawyers of eminence, who here pleaded the 
causes of their clients. 

Generally these Boston lawyers acted in 
the interests of one or the other side of the 
Kennebec (Plymouth), Pemaquid and Mus- 
congus Patents ; the second best known here 
as the “ Drowne Claim,” and the last as the 
“ Waldo Patent.” Both the terms of the in- 
struments and the various surveys made un- 
der each, contributed to stubborn and long- 
continued disputes. 

The action of the children of Master Sul- 


1 “ Law, Courts and Lawyers of Maine.” 
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livan in respect to marriage was quite in 
contrast with that of their father; for John 
married at twenty years of age, and James 
in his twenty-fourth year. While studying 
with his brother, he made the acquaintance 
of Miss Hetty Odiorne, daughter of a lead- 
ing citizen of Durham, and in 1768 they 
were married. 

The young benedick bought a small house 
of but two rooms in the thriving town of Bidde- 
ford, with office in a corner of the garden ; and 
here he commenced housekeeping and busi- 
ness at the same time. As in Georgetown, 
so in Biddeford, Sullivan was the first resi- 
dent lawyer.. He was shortly advanced to 
the rank of barrister, and then appointed 
King’s Counsel for the County of York. 

In the spring of 1774, James Sullivan was 
sent as representative of his town to the 
General Court, which, that year, convened at 
Salem. He was one of the most active 
members in promoting the independence of 
the country, and was prominent in the prep- 
aration of addresses to the people, and in 
the establishment of laws and regulations 
adapted to the new order of affairs. 

At a meeting of chief citizens from sev- 
eral towns held in Falmouth November 4, 
1775, the record showed that “ Mr. James 
Sullivan was chosen commander-in-chief over 
the militia and other companies now in pay 
of the province.” ‘Colonel Mitchell” was 
made second in command, and “Colonel 
Fogg” third. His three brothers were al- 
ready engaged in the Revolutionary cam- 
paigns ; but, from his lameness, James was 
unfitted for a military life, though his talent 
for it was made evident on several occasions ; 
so he adhered to another line of advance- 
ment. In the summer of 1775 he was 
chosen by the Provincial Congress one of a 
committee of three to visit Lake Champlain 
and investigate the military conditions there, 
also Arnold’s conduct of his campaign, and 
to direct his further proceedings. In this 
part of their mission the committee came 
into violent and dangerous conflict with that 





pretentious and passionate officer, but suc- 
ceeded in keeping him within control. 

It has often been observed that legislative 
and other deliberative bodies are very prone 
to impose upon young lawyers in the mem- 
bership a full share of the duties. The fre- 
quent appearance of Mr. Sullivan’s name in 
very numerous instances and diverse matters 
shows that he was fully employed, and sub- 
sequent events prove that his efforts met 
with general approval. He was especially 
serviceable in the preparation of the admi- 
ralty laws for the new Commonwealth ; and, 
partly, as a result, he was, in November, 
1775, appointed Judge of Admiralty for the 
Eastern District, embracing the present state 
of Maine. From this division arose its des- 
ignation as the district of Maine. 

Sullivan resigned this office in the year 
following to accept his appointment as Judge 
of the Supreme Judicial Court. He was at 
this time thirty-two years of age. He con- 
tinued in the office until 1782, when he was 
elected a delegate to the Continental Con- 
gress. In 1788 he was appointed Judge of 
Probate for Suffolk County, which office he 
filled until 1796, when he was appointed 
Attorney General of the Commonwealth ; 
performing the duties of this office until 1804, 
when his canvass for the governorship began. 
He was elected Governor of the State in 
1807, and re-elected in 1808 ; but he died on 
December roth, before his term had expired. 

The details of his career from the opening 
of the Revolution would require many a 
chapter of the length of the present article, 
which may properly be closed with a tribute 
from Washington, appropos of some early 
jealousies and conflicts between the hastily 
assembled troops from the different states ; 
the General having been heard to say of this 
period of the war, that when his soldiers were 
restless, turbulent or discouraged, he had but 
to send to them one of the eloquent Sulli- 
vans, when they quickly forgot their differ- 
ences and complaints and resolved to per- 
severe in the contest. 
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JUDICIAL COSTUME IN ENGLAND. 


By J. FERGUSON WALKER. 


BOUT fourteen years ago there was a 
keen controversy in America as to 
whether the judges ought to wear robes when 
performing their judicial functions. The dis- 
cussion was caused by the New York State 
Bar Association, resolving that the robe was 
a suitable emblem of judicial office, and re- 
questing the members of the New York 
Court of Appeals to adopt it. “Is it true 
that the judges are going to put on gowns?” 
said a lady to one of them at the time. “ Yes,” 
he said. “When?” asked the lady. “At 
night,” was the reply. The judges, how- 
ever, complied with the resolution, and thus 
followed the example of the members of the 
Supreme Court of the United States, who 
have always worn robes of office. The 
change was not so much an innovation as a 
return to former custom, for the American 
judges of our fathers’ time wore robes as in- 
signia of their lofty functions. 

If judicial costume be merely a relic of 
feudalism, and have no moral or practical 
value, there is nothing to be said in its fa- 
vour. It has even been asserted that its 
only effects are to tickle the vanity of its 
wearers and to tempt them into an exagger- 
ated conception and exercise of their powers 
over the people. But men of intellect and 
character, who have attained the judicial 
bench after years of laborious effort and 
business training, are not affected by such 
trivialities. Robes cannot diminish a judge’s 
ability, learning and integrity, while they 
have a beneficial influence over the multitude 
under his jurisdiction by increasing respect 
for the executive of the law. The uniform 
of the soldier serves the same purpose, though 
in this case there is the further object of in- 
creased efficiency, a special dress being nec- 
essary not only for physical convenience in 
the operations of war, but in order to distin- 





guish the military from civilians, and one reg- 
iment or one army from another. 

The reason why judicial robes inspire 
respect does not seem very difficult to de- 
termine. It is analogous to the feeling of 
solemnity produced on entering a great ca- 
thedral or on viewing any unwonted spectacle. 
Sudden change in external surroundings al- 
ways produces this sentiment, provided there 
is nothing ludicrous in the transformation. 
The simplest divergence from the ordinary 
externals.of life is a change of dress. What, 
then, can be simpler, more graceful and con- 
venient, or more appropriate than the robe? 
Only in the idle and cynical will it raise a 
mere ripple of curiosity. The ermine of the 
bench has been for centuries the emblem 
of spotless justice and strictest integrity. 
Though wigs and gowns cannot inspire the 
people with confidence in a corrupt judge or 
with reliance on a weak one, they have made 
many a wise judge look wiser and many a 
dignified judge appear still more dignified. 

In an especial sense it befits the judge 
elected by popular vote to wear the judicial 
robe, which then represents the majesty of the 
people. That a political caucus may have 
assisted him to his position of eminence, is 
beside the question. Lord Salisbury once 
remarked that though he revered the crozier 
and mitre of an Archbishop, his reverence 
was changed to amusement, when he saw 
peering from behind them the familiar fea- 
tures of a certain political wire-puller. But 
the judge upon the bench no longer plays a 
political part. His robes do not merely ele- 
vate the popular idea of a law court. They 
elevate the beholder himself by appealing to 
a certain nobleness in his nature, by gratify- 
ing sentiment, and by exemplifying the dig- 
nity of the law and of its authors. 

The judges of England have from time 
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immemorial worn robes when performing 
their judicial duties in open court, though 
not when sitting in chambers. These vest- 
ments are supposed to be of ecclesiastical 
origin, and they recall a period when clerical 
and judicial offices had not as yet been dif- 
ferentiated. In Anglo-Saxon times the bishop 
sat as one of the presidents of the shire mote 
or county court, and down to the sixteenth 
century the lord chancellor was frequently 
an ecclesiastic. The colour of the robes was 
probably prescribed at one time by the cal- 
endar of the church, and still depends on 
the time of year and the occurrence of saints’ 
days, as well as on the nature of the partic- 
ular functions which the judge happens to 
be exercising. 

The robes are of three colours—black, pur- 
ple and scarlet. The black robe is trimmed 
with ermine ; the purple with shot silk, and 
the red robe with ermine in Michaelmas and 
Hilary, but with shot silk in Easter and Trin- 
ity Terms. At sittings in banco, where the 
court is composed of two or more judges 
who hear appeals, informations, applications 
for mandamus and for writs of certiorari, and 
other matters within the cognizance of the 
Queen’s bench, the judges wear the black 
robes trimmed with ermine in Michaelmas 
and Hilary, but the purple in Easter and Trin- 
ity Terms. On saints’ days and at criminal 
trials they array themselves in their scarlet 
robes, trimmed with ermine or shot silk, 
and carry with them the black cap which is 
placed over the wig before passing sentence 
of death. This cap, which is simply a piece 
of limp cloth, is also worn by the judges in 
the presence of the sovereign and when the 
lord mayor of London goes to the Law 
Courts on the 9th of November to be sworn 
in. A broad girdle of silk always confines 
the robe round the waist. <A hood is gener- 
ally worn over the shoulders and chest, and 
in addition the serjeant’s tippet, which in ap- 
pearance resembles a broad sash passing 
from the right shoulder downwards to the 
left side. When sitting for the trial of ac- 





tions with or without a jury, the judge wears 
his robes without the hood. While cambric 
bands, much like those of a clergyman, are 
invariably worn as part of the judicial cos- 
tume. 

The lord chief justice wears over his robes 
on state occasions the gold collar of S. S., 
the origin of which is lost in ambiguity. By 
some the letters S. S. are said to stand for Sen- 
eschalbes or Steward. Others maintain that 
the collar acquired its name from its resem- 
blance to a series of S’s. 

Wigs, which are still worn by English 
judges and barristers, are a much more mod- 
ern institution than gowns. They appeared 
in England about the reign of Elizabeth, and 
though they have been out of fashion since 
the time of George III., they have never 
been laid aside by the legal profession. Bar- 
risters wear a wig just as it appeared before 
its extinction asa fashion. “I can hear you, 
Mr. So-and-So, but I cannot see you,” is the 
usual formula with which a barrister is greeted, 
if he attempts to address the court minus 
his wig and gown. 

The judges have two sorts of wigs. On 
ordinary occasions they wear a small tye 
wig, resembling that of the last century, but 
on being sworn in, on state occasions, and 
in charging the grand jury, they are arrayed 
in the full-bottomed wig, which, though be- 
coming, is heavy and inconvenient to a de- 
gree. It was formerly the custom to have 
the wig powdered, but this fashion has now 
almost entirely died out. In Lord Eldon’s 
day the powdered bush wig was part of a 
judge’s ordinary attire, even when not sitting 
in court. Baron Parke’s wig earned him the 
sobriquet of “ Bushey Park.” 

Formerly all the judges had the degree of 
serjeant-at-law and were members of a soci- 
ety or Inn of Court called Serjeants’ Inn. 
But the Supreme Court of Judicature, Act of 
1875, extinguished this ancient order by 
abolishing the rule that judges must be 
selected from those who had attained the 
degree of serjeant. The judges appointed 
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before that date still wear on the top of the 
wig a round little black patch which is the sign 
of the degree of serjeant and has a curious his- 
tory. The body of serjeants was known as 
the Order of the Coif from their wearing a 
close fitting head-covering of white lawn or 
silk, called a coif. In shape it was not unlike 
a Knight Templar’s cap. The coif dated 
from the thirteenth century, and a small skull 
cap of black silk or of velvet was worn over 
it. But when the fashion of wearing wigs 
was adopted by the judges in the beginning 
of the last century, the coif and skull cap were 
reduced to a small black patch with a nar- 
row border of white silk, placed on the top of 
the wig. 

In hot weather the wig is sometimes un- 
comfortable, and the late lord chief justice 
of England not long ago recognized this by 
removing his wig one warm day, and giv- 
ing the members of the bar who were pres- 
ent permission to do likewise. The lord 





chief justice of Ireland has often been seen 
to remove his wig temporarily and lay it on 
his desk in particularly hot weather. 

Accident has sometimes separated learned 
judges from their wigs. In 1885, Mr. Jus- 
tice Johnson, an Irish judge, lost his wig 
when on circuit, and appeared in court at 
Carlow without it, but he apologized to the 
grand jury and to the bar for its absence. 
Lord Ellenborough once permitted his wife 
to accompany him on circuit, provided that 
she did not encumber the carriage with band- 
boxes. On the way his lordship struck his 
foot against something in the bottom of the 
carriage, and supposing the obstruction to be 
one of the hated articles, he promptly flung 
it out of the window. The learned judge 
reached the next circuit town in due course 
and proceeded to robe. “Where is my 
wig?” said his lordship. “Where zs my 
wig?” “My Lord,” replied his valet, “ your 
lordship threw it on the road.” 
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A LEAF FROM HISTORY. 


EARLY CONSPIRACIES IN KENTUCKY. 


By SALLY EwInG MARSHALL Harpy. 


ITTER indeed was the feeling, in the 
part of the United States now em- 
braced in the great State of Kentucky, en- 
gendered by the delay, on the part of the 
general government, in admitting the State 
into the Union of States. 

This feeling was increased and intensified 
by the suspicions that existed that John Jay, 
who had been commissioned by Congress to 
treat with Don Gardoqui, the Spanish envoy, 
favored the ceding of the right to navigate 
the Mississippi river to Spain, for twenty- 
five years, by the United States. 

It will readily be seen that this treaty 
must have been ruinous to the people of 
Kentucky, whose chief intercourse with the 
outside world was down the Ohio river to 
the Mississippi, and so on to New Orleans 
and the Gulf. It is not strange, therefore, 
that good and great men were found who 
listened to the pleadings of the Spanish, 
French and English tempters, and that the 
spirit of secession was rife in the land. 
However, no large number of Kentuckians 
of those days ever thought seriously of sev- 
ering their connection with their sister States 
and allying themselves with one of the na- 
tions standing ready with open arms to 
receive them, and nothing beyond the secur- 
ity of the free navigation of the Mississippi 
was thought of by any but the most extreme. 

The controversies that have waged, year 
after year, over the actions of Kentuckians 
at this period have been most bitter, and 
tongue and pen have been used by many in 
the endeavor to clear accused ancestors of 
the charge of having been mixed up in the 
“conspiracies.” I am told that some years 
ago one young man challenged another whom 





he heard connect his ancestor’s name with 
the matter, 

In “The Kentucky Centenary,” Col. R. 
T. Durrett says : 


There were Spanish, French and British 
intrigues in Kentucky, but the principal ones 
were Spanish. At the peace of 1783, Spain, 
with her hereditary proclivity for intriguing and 
intermeddling, attempted to confine the victori- 
ous colonies to the territory lying between the 
Appalachian mountains and the Altantic ocean. 
France supported Spain in this intended outrage, 
but England was too wise to favor the scheme. 

Spain hoped to gain something by intrigue 
and her emissaries worked upon Kentuckians 
through their fear of losing the free use of the 
Mississippi. Her agent, Thomas Power, in 1797, 
offered openly to furnish money and arms to 
help Kentucky to separate from the Union and 
establish an independent government. 


Col. Durrett adds: 


If Kentucky had seen fit to separate from 
uncongenial and unprofitable companions and 
set up for herself, there might have been much 
folly in her act, and a sufficient quantity of re- 
bellion, which was then fashionable, but not 
much treason. Self-protection is a stronger tie 
than allegiance. It is a higher law than treason. 
To denounce all the eminent Kentuckians who 
took part in these Spanish proceedings as traitors 


| or conspirators, is to judge the darkness of their 


days by the light of ours. They had obstacles 
to contend with which no longer exist, and we 
can only judge them rightly by judging them in 
the midst of their surroundings. 

They were indeed set in the. midst of 
“ sore trials and temptations.” 

The following was the memorial sent to 
the President and Congress of the United 
States : 
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The Remonstrance of the citizens west of 
the Allegheny mountains respectfully showeth — 
That your Remonstrants are entitled by nature 
and by right to the undisturbed navigation of 
the river Mississippi and consider it a right in- 
separable from their prosperity. ... We de- 
clare it to be a right which must be obtained 
and do also declare, that if the General Govern- 
ment will not procure it for us, we shall hold 
ourselves not answerable for any consequences 
which may result from our procurement of it. 
The God of nature has given us the right and 
means of acquiring and enjoying it, and to per- 
mit a sacrifice of it to any earthly country, would 
be a crime against ourselves and our posterity. 


On the 27th of December, 1784, was held 
at Danville, Kentucky, the first of several 
conventions to consider the propriety and 
expediency of seeking a separation of the dis- 
trict from Virginia. 

The time it took to communicate with the 
authorities in Virginia may be gathered from 
the fact that a letter, sent in April, 1781, 
by Gov. Thomas Jefferson to Gen. George 
Rogers Clark, containing orders for that 
officer, did not reach Gen. Clark until the 
middle of the following July. 

Some of the disadvantages that the people 
labored under were their defencelessness 
against the savages, their ignorance of laws 
until long after they had been enacted, and 
that they had to prosecute suits in Rich- 
mond under “every disadvantage of lack of 
friends, evidence and money.” 

“The increasing depredations of the sav- 
ages afforded the advocates of independence 
a powerful argument,” says one historian, 
“against waiting longer, but to throw off 
the authority of Virginia without delay and 
make themselves an independent State.” 

The memorial of the convention, held in 
1786, was sent to John Marshall, afterwards 
Chief Justice of the United States, then liv- 
ing in Richmond, and by him presented to 
the Assembly of Virginia. The father of 
Chief Justice Marshall, Col. Thomas Mar- 
shall, lived in Kentucky, having gone there 
after the Revolutionary war. 





The following letter’ was written by John 
Bradford, a soldier of the Revolution, editor 
of the Kentucky Gazette, the first newspaper 
published west of the mountains, and author 
of “ Western Notes,” the foundation of Ken- 
tucky history, to Judge Harry Innes, who 
had been Judge of the Virginia District 
Court, then Attorney General, Judge of the 
United States District Court for Kentucky, 
a member of the Board of War for the 
Western Country, and President of the first 
Kentucky College of Electors. 


October 30th, 1808. 

I was not only a member but one who proposed 
the forming a Democratic Society in Lexington 
and / know that the leading and I believe ostensible 
object in forming that society was to endeavor to 
mature some plan to induce the general govern- 
ment to use their best endeavors to procure the 
free navigation of the Mississippi river. I be- 
lieve I attended every meeting of the society as 
long as it continued to meet, and there never 
was any resolution or proposition of any kind 
whatever made by a member to that society 
when I was present, or which came to my knowl- 
edge, to separate the Western from the Eastern 
States. The information that Mr. Jay had 
treated with Gardoqui, the Spanish Minister, 
for the cession to Spain of the navigation of the 
Mississippi river for twenty-five or thirty years ; 
and viewing at that time the defenceless state 
of our country and the neglect and indeed re- 
fusal of the general government to protect us 
against the Indians; or even to suffer us to 
protect ourselves by carrying war into the 
enemy’s country, disgusted the people of this 
country generally with the administration and 
they decidedly declared their disapprobation of 
the appointment of Mr. Jay as Minister to the 
Court of St. James. 

It was a generally received opinion that the 
Eastern States were unfriendly to the popula- 
tion of the western country until they had dis- 
posed of and settled their own vacant lands. 
Hence a continual anxiety and jealousy respect- 
ing the measure of government. 

I believe that it was the general opinion from 

*This letter is now the property of Judge Innes’s 
grandson, Hon. George D. Todd, former Mayor of Louis- 
ville, who kindly allowed me to copy it. 
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about the time of the western insurrection nearly 
to the close of Mr. Adams’ administration that 
the executive anxiously sought a pretext for 
sending an army to Kentucky in order to quell 
that spirit in the people of announcing to the 
public their opinions on the measures of govern- 
ment which did not meet their approbation ; 
amongst which were the Excise laws, Alien 
Stamp laws, British treaty, etc. I am confirmed 
in my belief of the then general opinion, from 
perfectly recollecting that the people were often 
exhorted (by the more popular amongst us) to 
avoid opposing the execution of any law of the 
general government and in particular the excise 
law, as there was strong evidence that the gov- 
ernment was disposed to make the least oppo- 
sition to the execution of any law, the pretext 
of marching an army into our country to crush 
that republican spirit so predominant amongst 
us. 

The above answers to your queries are cor- 
rect as far as my memory serves me at the 
present time. 

Yr ob serv. 
JOHN BRADFORD. 

To Judge Harry Innes, 

Frankfort, Ky. 

In 1785 Don Diego Gardoqui came to 
“ press the Spanish demands,” and the next 
year, to the horror of Kentuckians, Congress, 
by the votes of the eastern and middle states, 
instructed the Secretary of State, Mr. Jay, 
“not to insist upon the immediate use of 
the river.” 

A letter written from Louisville found its 
way to Tennessee. It said: 

In case we are not countenanced and sec- 
onded by the United States, our allegiance will 
be thrown off and some other power applied to. 
Great Britain stands ready with open arms to 
receive and support us, so do other powers. 

The situation was indeed alarming, and it 
is not strange that men, prominent and bril- 
liant, should have viewed it with such con- 
cern and should have considered every prop- 
osition to mend it. 

Col. Thomas Marshall, the father of the 
Chief Justice, who was a man of great abil- 
ity and strength of character, and naturally 





a leader, exerted all of his influence against 
any violent actsor words. He learned from 
a letter, written by one of the ultra leaders 
to another (shown to him by the recipient) 
that the Spanish Minister, Mr. Gardoqui, 
was taking advantage of the situation to urge 
alliance with his country. The letter was 
as follows : 


In private conferences which I have had 
with Mr. Gardoqui, the Spanish Minister at this 
place, and have been assured by him, in the 
most explicit manner, that if Kentucky will de- 
clare her independence, and empower some 
proper person to negotiate with him, that he has 
authority and will engage to open the naviga- 
tion of the Mississippi, for the exportation of 
their produce, on terms of mutual advantage. 

Col. Marshall was an intimate friend of 
George Washington, and in a long letter, 
dated February 8, 1789, gave Gen. Washing- 
ton a full account, as he then believed it, of 
the state of affairs, “the symptoms of for- 
eign intrigue and internal disaffection,” he 
called it. 

Col. Marshall was generous, fearless, sin- 
cere and outspoken, and the next year wrote 
Gen. Washington : 

My suspicions of some of the men I believe 
to be implicated, I now think wrong. I think 
them innocent. 

He then proceeded, as an evidence of his 
trust in them to recommend several of the 
men he had mentioned in his previous letters, 
for military commissions of high trust. 

Gen. Washington in his reply says : 

In acknowledging the receipt of your letter 
of the 11th of September (1790), I must beg you 
to accept my thanks for the pleasing communi- 
cation which it contains of the good disposition 
of the people of Kentucky towards the govern- 
ment of the United States. I never doubted but 
that the operations of this government if not per- 
verted by prejudice or evil designs, would in- 
spire the citizens of America with such confi- 
dence in it, as effectually to do away those ap- 
prehensions which, under our former confeder- 
ation, our best men entertained of divisions 
among ourselves, or allurements from other na- 
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tions. I am therefore happy to find that such 
a disposition prevails in your part of the country 
as to remove any idea of the evil, which a few 
years ago you so much dreaded. 


In 1788, Connolly, the notorious nephew 
of Lord Dunmore, arrived in Kentucky from 
Canada, “ ostensibly to look after his lands 
at the mouth of the Ohio, but in reality, says 
Smith, the historian, “to discover the dispo- 
sition of the leading men in regard to hostile 
operation against the Spanish on the lower 





Mississippi, but he was summarily dealt with. 
Gen. Wilkinson had it given out that he was 
a British spy and engaged a borderer to make 
a sham assault upon him which so terrified 
him that he quickly left the country.” 

Thus ended the early conspiracies. On 
February 4, 1791, after eight years of vexa- 
tious struggle which was the cause of all the 
bitterness and trouble, both houses of Con- 
gress passed the act admitting Kentucky to 
the Union as a free and independent state. 





THE COURTS AND POLITICS. 


By Boyp WINCHESTER. 


HE power of political partisanship over 
the judicial mind has manifested itself 
throughout judicial history —in the highest 
courts of the most civilized countries. Black- 
stone wrote: “The law ahd the opinion of 
the judge are not always convertible terms, 
or one and the same thing; since it may 
sometimes happen that the judge may mis- 
.take the law.” Not merely “sometimes,” 
but almost uniformly, does this happen when 
the law stands in the way of strong political 
bias and prejudice. This political partisan- 
ship of judges is not always and necessarily 
conscious. On the contrary, one of the chief 
difficulties is that it is accepted unconsciously ; 
that it is so subtle and unrecognized in its 
approach as to make the mind incapable of 
fully weighing the force of opposing reason ; 
that it is yielded to not only without corrupt 
purpose, but often against the personal in- 
terests of the judge who succumbs to its 
force. 

As exhibiting both the potency and the 
quality of this influence may be mentioned 
Queen Caroline’s case, where, in this con- 
spicuous trial, the law-lords, in the house of 
peers, voted with their respective parties in 
almost every division; on the one side Lord 
Erskine, on the other Lord Eldon. So in 





the case of Daniel O’Connell, which was one 
of crucial importance, for it was one of the 
principal points in Sir Robert Peel’s policy 
that O’Connell should be convicted, and that 
by the enforcement of his sentence Ireland 
should be kept quiet. On one side voted 
Lord Lyndhurst, the Tory Chancellor, and 
Lord Brougham, then acting with the Tories ; 
on the other side Lords Denman, Cottenham 
and Campbell, all Whigs. 

The prosecutions of Queen Caroline and 
of O’Connell are not exceptional in English 
history. The same result has almost uni- 
formly occurred whenever political issues 
have been committed to judges for determ- 
ination. 

American judges, of all parties, and re- 
gardless of tenure of office, when deciding 
political questions have fallen into the same 
current which English judges have found 
irresistible. Able and upright judges we 
have had in abundance in the United States ; 
and it is not a little remarkable that among 
our ablest and most upright judges have 
been found our most uncompromising par- 
tisans. 

It is not likely that a lawyer can be found 
with the requisite strength of mind and char- 
acter to make a good judge, who is not a 
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man of clear, well-defined and vigorous opin- 
ions, and in issues involving high and funda- 
mental political questions, he will not turn 
his back upon principles woven into the very 
warp and woof of his life. 

Under our form of government it is an 
important duty and function of the judge to 
educe and declare the sovereign will of the 
majority as embodied in our constitutions, 
state and national. The greatest victories 
of our parties have been won in the Supreme 
Court of the United States, as each in turn 
has been represented there, and has im- 
pressed its views upon the decisions of that 
judicature. 

The selection of judges by popular elec- 
tion, which prevails in a large majority of the 
States, is regarded by many as the most se- 
rious menace to the integrity of the courts, 
and hence to the foundations of our social 
and political system. But our federal judi- 
ciary, with its life-tenure, is far from show- 
ing in its history that putting a judge in for 
life extinguishes in him partisan temper. To 
a fearless and conscientious judge a life- 
tenure may only increase the intensity of his 
political convictions by relieving him from 
the self-criticism that in retaining his politi- 
cal views he is in some way promoting his 
political ambition. No! to give a judgea 
life-ttenure does not lessen the effect of po- 
litical prejudice on his convictions. Unlim- 
ited power without responsibility, such as is 
conferred by life-tenure, with a certainty of 
no liability to impeachment by a busy Con- 
gress, is too great a temptation for many 
judges to follow the bias of their political 
training. 

The Supreme Court of the United States 
has been successively possessed by three 
distinct phases of political opinion. During 
Chief Justice Marshall’s long and honorable 
service the great majority of the judges were 
strong Federalists, and honestly believed 
that not only was the construction given by 
the Federalists to the constitution right, but 
that on the maintenance of that construc- 





tion the safety of the republic depended. 
The chief judicial points as to which the 
Federalists and Democrats in those days 
differed were, (1) the constitutionality of the 
Bank of the United States, (2) the constitu- 
tionality of internal improvements, and (3) 
the right of the federal government to con- 
trol State contracts, : by virtue of the clause 
in the federal constitution prohibiting States 
from passing laws violating contracts. On 
each of these questions the Supreme Court 
of the United States ruled with the Federal- 
ists. To say that the Court was right in 
thus charging the constitution with these 
high centralizing powers is a petitio principit. 

The two great parties were divided as to 
whether the constitution assigned to the 
federal government these immense powers. 
The Federalists maintained the affirmative of 
these issues; the Democrats the negative. 
The Supreme Court, composed mainly of 
Federalists, decided these questions in the 
affirmative— causa latet, vis est notissima. 

The death of Chief Justice Marshall, and 
the accession of Chief Justice Taney marked 
the change of the Supreme Court from its 
Federalist to its Democratic phase. Soon 
there were unquestioned signs that the new 
judges intended at least to go no further in 
strengthening the hands of the general gov- 
ernment, at the expense of the several States. 
The Dartmouth College ruling was gradually 
modified; and then came the Dred Scott 
case, as to which, by a vote divided by sec- 
tional, if not political, lines, was announced 
a conclusion, no doubt with entire honesty 
on the part of its authors, as well as those 
dissenting. 

As Chief Justice Taney’s appointment may 
be taken as indicating the transition of the 
Court from Federalist to Democratic politi- 
cal predilections, so the accession of Chief 
Justice Chase may be taken as indicating the 
beginning of the Republican era of the Court. 
On questions relating to the peculiar mission 
of the Republican party, the judges appointed 
by Mr. Lincoln, forming, after the secession 
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of the South, a majority of the Court, were 
on one side; the distinctively Democratic 
judges on the other side. As to the legal- 
tender rulings, it is sufficient to say that 
those judges who had been attached in earlier 
days to the Democratic party, or who had 
accepted the economical and constitutional 
doctrines of that party, constituted the ma- 
jority at the first decision, holding legal- 
tenders to be unconstitutional; while the 
judges who had belonged to the old Whig 
and Republican parties formed the minority ; 
and that this minority was afterwards turned 
into a majority by the appointment, to fill 
vacancies existing in the Court, of two judges, 
whose votes, when the question was reviewed, 
were in accordance with their political ante- 
cedents. Then we have the strange heresy 
of a divided Court, that the constitution of 
the country exempts one-half of its wealth 
from contributing to the support of the 
general government. Like the legal-tender 
cases the income-tax decision reversed the 
previous ruling of the same Court upon a 
great and fundamental political question, 
which was the centre of a hot partisan con- 
troversy. It differs, however, from those 
cases in that the decisions which it overrules 
were unanimous and had long been acqui- 
esced in. 

It will not do to omit the most momentous 
semi-judicial tribunal that ever held session 
in this country, when the Supreme Court 
Judges, who were members, decided accord- 
ing to party affiliations, and thereby awarded 
to Hayes the Presidency that belonged to 
Tilden. 

When we pass from questions of construc- 
tion of the constitution to those of personal 
liability for political offenses, we find the 
same exhibition of the political prejudice of 
our judges, finding expression in their rulings. 
Justice Samuel Chase, of the Supreme Court 
of the United States, presiding as circuit judge 
in the case of John Fries, who was tried the 
latter part of the last century at Philadel- 
phia for his life, for constructive treason, an- 





nounced to the defendant’s counsel, before 
argument began, that he had made up his 
mind that the law was against the defendant. 
Upon this extraordinary announcement the 
defendant’s counsel retired from the case, 
and the verdict of guilty, thus secured against 
an undefended prisoner, was corrected by a 
pardon from the President of the United 
States. It may be added to show the bitter 
partisanship of Judge Chase, that he left the 
bench without a quorum to canvass Maryland 
against Jefferson. Judge Underwood, pre- 
siding in Virginia, made confiscation rulings 
which cannot be surpassed for atrocious dis- 
regard of legal sanctions. Judge Durell, pre- 
siding in Louisiana, issued an order, without 
a prior argument, directing the United States 
marshal of New Orleans to use the federal 
army to crush out a State government which 
had not only a legal title, but was in posses- 
sion. Judge Bond, presiding in South Car- 
olina in 1876, did not hesitate to release on 
habeas corpus State functionaries whom the 
judges of the State Supreme Court had put 
in prison for contempt in disobedience of a 
decree of that court. There are not wanting 
more recent instances of federal judges re- 
sorting to an “ encroaching jurisdiction ” and 
“ logical cobwebbing ” to satisfy partisan de- 
mands. 

The facts, as conclusively shown by our 
judicial records, must lead us to conclude, 
that so far as concerns routine political issues 
and involving no great stakes, judicial impar- 
tiality may be relied on ; but that so far as con- 
cerns cases of exceptional character — these 
are fortunately of rare occurrence — and 
involving great political stakes, a. judge’s 
judicial opinions will, consciously or uncon- 
sciously, be influenced by his political sym- 
pathies. And in such cases the interested 
parties are prone to canvass the court, not 
according to weight of legal learning or con- 
viction or characters, but according to politi- 
cal affiliations. This, in some instances, has 


gone so far to give fresh point to Selden’s 
old gibe : “ We know what judges will do.” 
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It being settled, therefore, that judges 
have always, and probably will always, con- 
tinue to decide great political issues largely 
on political considerations, it is folly to at- 
tempt to withdraw a case, supremely and 
critically political, from politics by commit- 
ting it to a court of justice. To take such 
issues from a political tribunal to a judicial 
tribunal, is not to relieve the case from poli- 
tics, but to saturate with politics the court. 
It is to infect judges with politics, without 
disinfecting courts from partisanship. It 
tends to alienate the people from the judici- 
ary, resulting in a loss of public confidence, 
wrought by its entanglement in politics. 

It is easy to persuade men that a decision 
against them is against law, or that the judg- 
ment has been procured by corrupt means, 
or by improper influences. The people come 
to believe that judicial decisions are made a 
feature of party spoils ; that politics has laid 
its hands upon the judiciary, and is forcing 
it to decide legal issues on political consider- 
ations, as unreservedly as would committees 
of the legislature, or as the people themselves 
if summoned to decide the questions at the 
polls. 

That a judge should not be influenced by 
partisanship so as to favor litigants by reason 
of political bias, is a proposition from which 
no right-minded person dissents. “It is 
plain,” says Mr. Bryce, “that judges when 
sucked into the vortex of politics must lose 
dignity, impartiality and influence.” Weare 
all pleased to place the judge on a lofty pin- 
nacle, where, as Sir Francis Bacon claims, 
“he should imitate God in whose seat he 
sits.” Still, though it may seem like a low 
view of human nature, we cannot help con- 
ceding that judges are as other men; all are 
as we were made. Honesty and ability do 
not exempt from weakness ; judicial clay will 
be found to be like all other human clay. 


Judges are human, and the only thing human 
that is permanent and unchangeable, is hu- 
man nature. . 
The Saxon nations are said to be governed 
by their judges, and ours is preéminently a 
judge-governed land. In no other country 
does the judicial power compare with that 
power in the United States. “Reduced to 
its last analysis the intelligent and impartial 
administration of justice is all there is of a 
free government.” The evil done by a su- 
preme judicial tribunal in establishing a false 
political dogma as a paramount rule of juris- 
prudence, is irreparable. It is essential to 
the interests of the community that judicial 
law, so far as concerns the interests of in- 
dividuals, should vest rights which future 
changes of public opinion should not disturb. 
It is essential to the interests of the com- 
munity that political law should not be sta- 
tionary ; that it should be endowed with elas- 
ticity which will enable it to expand with the 
expansion of the State; that it should adapt 
itself to each public exigency that arises ; 
that it should give the proper agencies to 
each great moral force by which the com- 
munity may be from time to time impelled. 
While our judges have not been able en- 
tirely to forget or set aside their political 
prejudices, they have nevertheless, on the 
whole, been independent, impartial and fear- 
less, retaining and deserving the traditional 
respect and affection of the people. It would 
be extravagant to apply individually to the 
bench the words of Daniel Webster spoken of 
the first Chief-Justice of the United States: 
«“ When the ermine of the judicial robe de- 
scended upon the shoulders of John Jay, it 
touched nothing that was not as spotless as 
itself.” However, we may truthfully claim ' 
that as a rule the American bench is upright, 
well-intentioned, standing for justice, and 








faithfully striving to hold the balance even. 





624 





The Green Bag. 





MODERN SURVIVALS OF THE ORDEAL. 


By GEORGE 


HAT an interesting chapter one might 
write upon the old and once widely 
extended institution of trial by ordeal; how 
one might describe the ordeal by blood, by 
fire, by hot iron, by boiling oil, by poison ; 
the ordeal by weighing, diving, chewing, 
swallowing, touching ; the test of the arrow, 
the bread, the taper, the Bible, the image, 
the snake, and a hundred other such things 
yes, what an interesting chapter one might 
write hereupon if only previous writers had 
not been so selfish and inconsiderate as to 
treat the whole matter so often and so ex- 
haustively that it is now too familiar to be 
further dealt with. 

There happens to be a little corner of the 
subject, however, which has suffered less 
than the rest from the attacks of the quill 
brigade, and upon this I turn my attention. 
I propose to bring together a few notes show- 
ing that this‘custom of judicial ordeal, medi- 
eval in spirit though it is, has been practised 
well within the bound of our own generation, 
and in a few instances very close to our own 





doors. 

Judge Bennett, who was recently retired 
from active service by the Newfoundland 
government, relates the following little ex- 
perience. A few years ago he was visiting 
one of the small villages of the island, when 
a woman came to him with the complaint 
that a pair of blankets which she had hung 
out to dry had been stolen. She asked the 
judge to turn the key on the Bible to dis- 
cover the thief. He of course refused, as- 
suring her he had no such power; but as 
the woman continued to urge him, he pro- 
posed another plan. He told her to geta 
large iron pot and a crowing bird, and to 
summon all the men in the neighborhood to 
gather that evening at her house. 

When the company had assembled, the 
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rooster was put under the pot, the lamp was 
extinguished in the house and the men were 
led outside. One man, whom the judge sus- 
pected as the guilty party, protested strongly 
against the proceeding, declaring his disbe- 
lief in any such idea as it involved. How- 
ever, they were required in turn to go in and 
touch the pot, the understanding being that 
when the guilty one should do so, the cock 
would immediately crow. 

Each man went in and returned without 
the expected sign, and the man who had pro- 
tested against the proceeding now appealed 
to the fact to show the folly of it. The 
judge, however, called them into the house, 
and the lamp being relit, he remarked on 
the strangeness of the affair and then sud- 
denly asked them all to hold up their hands, 
when it was found that this man’s hands 
were clean, showing that he had never touched 
the pot at all. Heat first attempted to deny 
his guilt, but on being threatened with being 
sent to jail, he gave up his plunder. 

While we indulge in a smile at the super- 
stitious credulity or gullibility of these New- 
foundlanders, let us not forget that the ju- 
dicial ordeal is not unknown in our annals, 
Even the Civil War is less recent than the 
belief in some parts of our country that a 
murdered body will bleed or give some sign 
at the approach of the murderer. In 1868 
at Verdierville in Virginia, a suspected assas- 
sin was compelled to touch the body of a 
woman found murdered in a wood; and in 
1869 at Lebanon, Illinois, the corpses of two 
murdered persons were exhumed and two 
hundred of the neighbors were marched past 
and made to touch them, in hope of identi- 
fying the criminals by the bleeding of the 
bodies. 

In 1833 when a man named Getter was 
on trial in Pennsylvania for the murder of 
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his wife, among the evidence which was al- 
lowed to go to the jury was that of a female 
witness who said: “If my throat was to be 
cut I could tell, before God Almighty, that 
the deceased smiled when he (the murderer) 
touched her. I swore this before the justice 
and also that she bled considerably. He 
touched her twice. I also swore before the 
justice that it was observed by other people 
in the house.” 

The ordeal of bier-right, as it was called, 
was employed in New York in 1824, when 
a suspected murderer named Johnson was 
led from his cell to the hospital where lay 
the body of his victim, which he was required 
to touch. The man’s dissimulation, which 
had before remained unshaken, failed him at 
this test, his overstrung nerves gave way, 
and he made confession of his crime. The 
proceedings were sustained by court, and a 
subsequent attempt at retraction was over- 


- ruled. 


Crossing the Pacific we find picturesque and 
peculiar ordeals still more or less employed 
among the semi-civilized inhabitants of Oce- 
anica. The Dyaks of Borneo, for example, 
sometimes try their cases in this manner: 
The two litigants are handed lumps of salt 
of equal size, which they must drop simul- 
taneously into a vessel of water, and the one 
whose lump is soonest dissolved is adjudged 
the loser. In some cases each takes a liv- 
ing shell-fish, over which they squeeze lemon 
juice, and the one whose mollusc first re- 
sponds to this gentle stimulant by moving, is 
declared the winner. 

In the Philippines these tests are known to 
have been employed up to a comparatively 
recent date. A needle was thrust into the 
scalps of two litigants, and the one from whom 
the blood flowed most profusely lost the case. 
Or two chickens were roasted to death and 
then opened, when the owner of the chicken 
which was found to have the largest liver was 
held to be defeated. 

Swallowing the goo was an ordeal practised 
not so very long ago in Japan. The “goo” 





was a paper inscribed with certain cabalistic 
characters ; this was swallowed by the ac- 
cused person, and, it was commonly supposed, 
gave him no rest, if guilty, until he confessed. 

Among the Indians on the coast of Malabar, 
a person accused of crime is obliged to swim 
across a large river abounding with crocodiles, 
and if he escapes, he is esteemed innocent. 

The Kalabarese of Africa have a peculiar 
custom of drawing a white and a black line 
on the head of a chimpanzee, which is then 
held up before the accused. If the white 
line is inclined toward him, he is acquitted ; 
if the black line, he is declared guilty. 

The ordeal of boiling oil was practised in 
India as late as 1867, when a camel driver 
was compelled to thrust his hand in a vessel 
of boiling oil to extract therefrom a ring, as a 
test of his innocence or guilt. The man was 
severely scalded, and the British authorities, 
hearing of the case, took prompt measures to 
suppress further trials of this nature. They 
compelled the accuser to pay the crippled 
camel driver a pension of one hundred rupees 
for the rest of his life. 

Speaking of India, an English tourist de- 
scribes entertainingly how while travelling in 
that country in 1881, he witnessed a remark- 
able case of trial, or rather purgation, by or- 
deal, and at a place not more than a dozen 
miles from a city where at the same hour 
English lawyers were pleading before English 
judges. It was the ordeal of the Tree of 
Justice. 

It appears that one fine day the tourist, ob- 
serving in the distance a peculiar shaped hill, 
bare and bald on its crown, set off to mount 
it. Reaching the top, he came to an inclo- 
sure built of sunburnt brick, over which pro- 
jected the boughs of a large tamarind tree. 
Entering by the gate, which stood ajar, he 
found inside an old man seated beside a tomb. 

“« What place is this ?” inquired the tourist. 

“ This is the hill of Saint Pir Knan, sahib. 
Here is his tomb and also his tree.” 

“ The tree is sacred to him, then?” 

“When the Pir Sahib had finished his bat- 
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tle with the goddess who at that time occu- 
pied the place, he sat down and picked his 
teeth with a twig of tamarind. It grew and 
became a tree.” 

Looking at the tree, the Englishman noticed 
a certain peculiarity about it. The trunk had 
divided at about three feet from the ground, 
and the two limbs had grown together again 
about four feet higher up, thus leaving an 
irregularly shaped opening. 

“The Pir Sahib planted it there in order 
that justice might not fail to remain near his 
tomb,” said the old priest. 

“ Justice,” said the visitor, “how do you 
mean?” 

“ The sahib must know that the Pir’s spirit 
is in the tree. Anyone who is falsely ac- 
cused may come here and pass through the 
opening, and by so doing his innocence is 
proved ; but the Pir seizes the guilty by the 
loins and holds them there.” 

A curious tradition, thought the English- 
man, as he walked closer to the tree to ex- 
amine it. 

“ Possibly in the old days such a thing may 
have happened,” he said to the priest, “ but 
the tree has contracted considerably since 
then. No one could get through it now.” 

“Pardon, sahib, one went through only 
three days ago.” 

“What! Do people pass through that 
aperture now ?” 

«“ When the Pir permits them, sahib.” 

« You have seen them pass yourself ? Chil- 
dren of course ?” 

« A full grown woman has passed, sahib. 
And men have stayed in the tree for three 
days.” 

«And how did they manage to eat and 
drink ?” 

“ How should they eat and drink while the 
Pir held them by the loins?” 

« And how did they get through at last ?” 

“ They confessed and the Pir Sahib pitied 
them. One, a fat trader, was obstinate. I 
gave him all assistance, but he stayed.” 

“ How did you assist him, moolajee ?”’ 





“I beat him often and hard, sahib, but it 
was the third day before he confessed. Then 
the Pir. opened his hand and he went.” 

The tourist examined the hole more closely. 
It was a long opening, narrower at the mid- 
dle than above or below. The upper part 
was the widest. He put in his head till 
brought up by his shoulders. He felt sure 
that it was impossible for a grown man to 
get his chest through such a narrow slit. 

“It is not to be done, moolajee!” he said. 

The old man smiled. 

“If the sahib will wait an hour, he will 
see with his own eyes.” 

There was no saying fairer than that and 
so the tourist waited, determined to see the 
thing through. In a little while a number 
of persons were observed coming up the hill, 
and presently they arrived, three women and 
three men. While five of the party entered 
into conversation with the priest, the sixth 
stood aside, a fine young fellow of about 
twenty-five with a remarkably good pectoral 
development, a smooth face and curly hair. 
Evidently he was the principal actor in this 
affair. 

There was very little delay. In a minute 
or two the women seated themselves beside 
the tomb, while the man on trial stripped 
to his waist cloth. His male friends brought 
water and threw it over his head and shoul- 
ders. He was then led up before the priest 
who was standing beside the tomb with a 
lighted lamp. Handing this lamp to the 
young man, the priest made him repeat word 
by word a form of denial of the offence with 
which he was charged. It seemed that a 
lady’s character was at stake, and con- 
sequently a gentleman’s. But singularly 
enough it was not this young man’s own 
moral conduct that was impugned, but his 
brother’s. It was a case of purgation by 
proxy. The concluding words of the oath 
were: “If this be not so, then may the saint 
seize me by the loins.” 

It should be explained that the tree stood 
some three feet from the wall, from which a 
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brick projected to supply a rest for one foot. 
The young man now placed his right foot 
against this, and thrust his head and shoul- 
ders into the opening about as far as the 
visitor had done. How he was to get far- 
ther, the latter could not see for the life of 
him. The next moment, however, the young 
man gave a quick strong push with his bent 
leg from the wall, and 2s he did so a groan 
was forced from his c! , and his face which 
came ha'f out grew purple and distorted like 
that of a man in the clutch of apoplexy. 
His foot and leg seemed to go on thrusting 
his body forward independently of his will, 
and as recklessly as if it were dead matter. 
The sound of the scrunching of the cartilage 
of the lungs, as they were jammed and driven 
by main force into the tree made the Eng- 
lishman feel actually sick. The struggle 
lasted about five minutes. After the first 
groan, which was produced no doubt by the 
mechanical expulsion of the air from the 
lungs, the man never uttered a sound. The 
priest stood by, silent and grave. The poor 
soul went through his bitter ordeal alone. 
Presently it was clear that the worst was 
over. As soon as the young man’s chest 
and arms were free, the priest showed him 
how to support one hand on a little knotty 
excrescence of the trunk below him, while 
the other grasped a small branch that grew 
out above. So directed, he had no very 
great difficulty in getting the rest of his body 
through, and there he stood apparently very 
little the worse for his painful experience. 
A thing which struck the Englishman as 
peculiar was the calm indifference of the 
spectators. They had looked on with no 
more excitement perceptible in their manner 
than if they had been watching a sheep try- 
ing to get through a thorn fence. There 
were no congratulations and no expressions 
of sympathy with the awful sufferings that 
this incomparable brother must have under- 
gone. The little party gathered up its be- 





longings and went away as composedly as if 
they were just returning from an afternoon 
call. 

When left alone with the priest, the tour- 
ist made his acknowledgments, whereupon 
the old gentleman smiled in a superior man- 
ner. “ The Pir Sahib is a doer of justice,” 
he said simply, pocketing his fee of one 
rupee. 

Does the reader desire any further explan- 
ation of this remarkable scene? I give the 
conclusion in the tourist’s own words. “In 
thinking the matter over I came to believe 
that there was a certain amount of power in 
the hands of the priest. You see it was the 
upper part of the opening that was passed. 
There was no jugglery in that; nothing but 
the most determined resolution, kept up by 
the most utter faith, could drivea man through 
those torturing Symplegades. But when 
the chest was clear and the narrower waist 
came above the narrower part of the upper 
and under apertures, I can fancy that the 
body, if unsupported, would naturally sink 
and the waist be received in the lower one. 
Once there, no amount of struggling would 
clear the shoulders or the hips, and the vic- 
tim would remain literally ‘caught by the 
loins’—the very penalty he had invoked 
upon himself. According to this theory, the 
critical moment was that at which the priest 
indicated to the man, already practically free, 
where to place his hands, ostensibly merely 
so as to spare him the awkwardness of roll- 
ing out head first, unsupported, upon the 
ground below. Had his hands not been so 
placed the indispensable support would have 
been wanting, and the saint would have 
seized the convicted offender exactly at the 
moment when he fancied himself ‘out of the 
wood.’ 

« That afternoon,’ concluded the English- 
man, “I was nearer in spirit to the Middle 
Ages than I ever shall be again.” 
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A CHAT ABOUT BARRISTERS. 


By ONE oF THEM. 


HE English Law List discloses the 

fact that there are over eight thousand 
gentlemen now living who have been “ called 
to the Bar.” Of these, two hundred and 
twenty-three are Queen’s Counsel, the rest 
being ordinary barristers, known variously 
as “juniors” or “stuff-gownsmen.” The 
Q. C. wears a silk gown, somewhat plainly 
made, with a broad and deep collar. Hence 
the saying that so-and-so “has taken silk.” 
The junior is distinguished by a gown which, 
though it is made of a less expensive material, 
is much more elaborately fashioned — re- 
minding one of the old-time smock-frock. 

Of late years, the proportion of foreigners 
appearing in the list has considerably in- 
creased, gentlemen bearing the most unpro- 
nounceable names (one rejoicing in a string 
of seven such), and hailing from India, Persia, 
Egypt, and other parts of Asia and Africa, 
figuring to about eight per cent. Most of 
these after being called, return, to their na- 
tive country — for its lasting good, we may 
reasonably hope. 

The number of barristers available for 
actual work is greatly reduced when we ex- 
cise those whose practical acquaintance with 
the Bar ended on their being called. These 
represent probably one-half of the gross total. 
Various are the reasons which lead gentle- 
men to study for the Bar, without any inten- 
tion of gaining a livelihood by practicing at 
it: the two most salient being — (1) to there- 
by fit themselves for Government and other 
appointments at home or abroad; (2) the 
desire to advance their social position. 

With regard to the first, these gentlemen 
may be found dispensing justice, according 
to our ideas, or administering affairs in the 
name of the Queen, wherever the British 
flag is unfurled; and a glance at the list of 
magistrates for almost any county, shows 





that many of these names appear also in the 
bar list. As to the second, the fact of being a 
barrister is the open sesame to society which 
would be closed to the man who without it 
is, say, only a retired tradesman’s son. 

Not so long ago, an officer came to a police- 
court to conduct the case on behalf of two 
of his men who were charged with some civil 
offence. He was informed that, not being a 
solicitor, he was debarred from so doing. 
“But,” said he, “I am also a barrister. I 
was called to the Bar before entering the 
army, and I appear in that capacity ;” and 
he succeeded in getting the case dismissed. 

Those who do intend to practice, choose a 
circuit at the outset and generally adhere to 
it. England and Wales comprise seven cir- 
cuits, and the question of which shall be 
adopted depends greatly upon circumstances. 
It is usually considered that a man has a 
good chance if he or his family is well known 
to the solicitors in one or more of the towns 
on his prospective circuit. Marriage with a 
lady related to an influential solicitor is also 
a good source of hope ; but, asa Lord Chan- 
cellor once put it, the man had the best chance 
who, with brains and an infinite capacity for 
hard work, had nothing else to rely upon for the 
necessaries of life — which was his own case. 

At assizes, to bring in a man from another 
circuit involves the payment of a heavy ad- 
ditional fee — quite out of proportion to the 
needs of an ordinary wisi prius case. This 
regulation very much narrows down the area 
of choice to the provincial solicitors; and oc- 
casionally the barrister who is supposed to 
be the best man of the circuit for the parti- 
cular case in hand, is retained as soon as it 
is seen that the action is imminent. On our 
own circuit, there is one gentleman who fig- 
ures in almost every criminal case of any im- 
portance — and nearly always for the defense. 
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He has the reputation of making “a rat- 
tling good speech,” and that is always left to 
him, whatever other part he may or may not 
be called upon to take. Many aman has he 
pulled out of the fire by a good speech at 
the end, attacking and criticising the points 
urged by the prosecution, and trusting to 
the effect of his speech on the mind of the 
twelve good men and true. If he calls no 
witnesses, he deprives the prosecution of the 
opportunity to reply: thus securing the last 
word — often of the greatest importance in 
jury cases. 

A fact not generally known, is that, as 
Queen’s Counsel are officers of the Crown, 
it is necessary, before they can appear for a 
prisoner against the Crown, to obtain a per- 
mit, which is, however, always granted, and 
costs half a guinea. 

It is only the bare truth to say that the 
really leading men can command their own 
prices, and even then are pelted with work 
which it is sometimes impossible for them to 
properly attend to, notwithstanding the as- 
sistance of clerks, pupils, and the system 
known as “devilling.” Like other human 
beings, they cannot attend to two things at 
one time. 

The Parliamentary Bar suffer terribly in 
this way. The working days in a year are 
fewest with them, and in their effort to make 
their hay, the pressure is felt severely by 
both themselves and the people (mostly pub- 
lic bodies) who seek their services. It is a 
common practice to retain three counsel to 
pilot a private Bill through Parliament. You 
may then hope to secure the corporeal pres- 
ence of one or other of them throughout, and 
perhaps two for the greater part of the time. 
In connection with one Bill in which I was 
concerned, we briefed three. The leader 


came and “opened” and we never saw him 
again during the five days the committee 
sat, until the favorable decision was given 
(for which he, with becoming modesty, took 
the credit); and he was only once at the 
daily conferences. Frequently we only had 





one present, and twice was our counsel's 
bench empty. Needless to say, they all 
drew their heavy fees regularly, and with as 
little diffidence as if they had each and all 
been in close attendance the whole time. 

What can youdo? Pay, and look as pleas- 
ant as possible. There is nothing else for it. 

As in other professions, there are special- 
ists at the Bar. A famous Q. C. (now re- 
tired) was related toa well-known musical 
family, and in consequence, for a generation 
he appeared in nearly every case involving 
musical or dramatic copyright. 

Not long ago, a county counsel proceeded 
against a manufacturer for alleged pollution 
of a stream. The defendant could not af- 
ford a fancy fee. Yet, to lose the case meant 
ruin to him. He must have a first-class 
speaker and cross-examiner, and— more im- 
portant still—one well up in that branch of 
chemistry. associated with sanitary and pub- 
lic health laws. So far from being able to 
pick and choose a man who possessed these 
two qualifications, he had first to be dis- 
covered. Eventually he was found—at a 
handsome fee ; but he justified his reputation, 
and succeeded—which is the main thing. 
It pays to be a specialist. 

Years ago, there was an agitation inau- 
gurated against the practice of charging a 
fee for the clerk on top of that paid to the 
principal. This fee is an additional half a 
crown upon any fee up to five guineas, five 
shillings up to ten guineas; and so on up to 
fifty guineas, upon and above which it is two 
and a half per cent. Many hard-worked 
counsel have more than one clerk; while, 
with the briefless crowd, one boy frequently 
does duty for several, and his almost nominal 
services (so far as briefs are concerned, that 
is) are considered adequately rewarded by 
ten shillings a week. 

From what the reader knows now, he will 
be prepared to hear that the agitation dropped 
through. Leading counsel don’t sit at their 
chambers waiting for work, and willing to 
chaffer about fees. Rather, you have to go 
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cap in hand, and await their pleasure — or 
run the risk of having your paper returned on 
any sign of impatience. 

It is safe to say that it would be a revela- 
tion to those who may wonder at these things, 
could they but attend a few consultations at 
the chambers of one of the leading men. To 
save time, the solicitor will perhaps have pre- 
pared a short epitome for present use, in ad- 
dition to the more or less lengthy “ instruc- 
tions” which were delivered days ago. As 
likely as not, this will never come out of his 
pocket, a casual observation from the great 
man showing that he “ knows all about that,” 
and more — knew it, in fact, before the case 
began. The all-round knowledge of the world 
which is stored up in the mind of a leading 
Q. C. is an eye-opener : it is that which you 
have to pay so heavily for. 

No article on this subject would be com- 
plete without a reference to the peculiar — 
probably unique — relations subsisting be- 
tween barristers and those whose interests 
they represent. 

You may take papers to “a gentleman of the 
long robe,”” and obtain his opinion — and then 
you may snap your fingers at him, and refuse to 
pay. Hehasnoremedyat law. Of course, you 
would not do it again, either with him or any 
one of his fraternity —you wouldn’t get the op- 
portunity. Except with a well-known firm of 


solicitors, or one with whom counsel may havea 
running account, with half-yearly settlements, 


Should 


the money is left with the papers. 








the amount tendered be considered inade- 
quate, the clerk intimates the fact to the so- 
licitor. Often enough, the fee is not marked 
by the solicitors, but !eft to the barrister’s 
clerk. One never corresponds with the prin- 
cipal about fees. He, theoretically, is quite 
above such mundane. matters — merely work- 
ing from platonic motives; his sordid clerk 
is there to protect him from being plucked, 
and to collect a commensurate honorarium. 

To maintain an equipoise in this otherwise 
very one-sided arrangement, an effectual, 
though refreshingly simple, law exists, that 
a barrister is under no obligation to attend 
to any work which you may take to him— 
and pay for in advance. He may return your 
papers, and pocket the fee ; or, worse still, 
he may go into court, and make the most 
fatal and idiotic arrangement binding upon 
your client — and you have no legal remedy, 
such as a layman has against a solicitor. 
But here, too, the case is highly hypothetical, 
and in an experience of twenty years, I have 
never known real harm to ensue from it. 
The laws of business and common-sense in 
effect govern this, as all other professions ; 
and a barrister who sought to take advantage 
of his theoretical rights, would doubtless have 
but little possibility of repeating it. The 
whole thing seems absurd ; but it works well 
in practice, and probably neither barristers, 
solicitors, nor clients, if canvassed, would care 
to alter it. 
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THE CRIME AND TRIAL OF BEATRICE CENCI. 


By H. GreraLtp CuapPin, LL. D. 


T may be doubted whether any of the 
famous crimes committed in Renaissance 

Italy possesses greater attraction for histo- 
rian or romancist than does that of Beatrice 
Cenci. While we shudder at the atrocities 
of the Borgias, the recital of none of them 
suffices to excite the sympathetic interest 
which is experienced when we listen to the 
story of the fair parricide. What degree of 
guilt is to be imputed to her has furnished a 
most fruitful field for discussion. Pictured 
by many as the innocent victim of papal 
greed, by others as an incarnation of the de- 
pravity of her epoch, the real character of 
Beatrice must ever remain somewhat of a 
mystery. The following pages present what 
there is reason to believe is a truthful ac- 
count of the crime and its punishment. 

In the Barberini gallery is the beautiful 
painting by Guido Reni generally supposed 
to represent the unhappy Beatrice on the eve 
of her execution. The task of the iconoclast 
is ever a thankless one and but slight grati- 
tude will be encountered for assuring the 
admiring tourist that while the picture is 
very probably by Guido, it is certainly not a 
portrait of Beatrice. To begin with, no 
mention is made of it in catalogues of the 
Barberini paintings printed in 1604 and 
1623, five and twenty-four years, respec- 
tively, after the execution of the criminals, 
an omission which the prominence of the 
present cause célébre would certainly have 
prevented had the picture then existed. Be- 
sides, Guido never painted in Rome until the 
seventeenth century was well under way, 
and the execution of the Cenci took place at 
the close of the sixteenth. In fact, as the 
features reappear in several church frescoes, 
the work of that artist, it is highly probable 
that the beautiful original was but one of 
his favorite models. 





Beatrice’s father, Francesco, Count Cenci, 
was one of the wealthiest men of his epoch, 
of a lineage antedating the Czesars. The very 
name shows the antiquity of the race —a cor- 
rupted form of the Centii of Republican 
Rome. In the history of medizval Italy, 
the Cenci are often mentioned as being of a 
rank almost equal to that of the Colonna, 
Orsini, Frangipinni and Savelli. 

Although the Borgias had ceased to reign 
for nearly half a century prior to Francesco’s 
birth, their influence had remained and 
Roman society was sunk in a depravity 
scarcely exceeded by that which prevailed in 
the days of Commodus. Living under such 
conditions, gifted with immense wealth, the 
result was what might have been expected. 
That Francesco Cenci was, viewed from our 
modern standpoint, a monster of iniquity —a 
doer of crimes unspeakable — may well be be- 
lieved. That he was any degree worse than 
many of his well-known contemporaries, is 
doubtful. Indeed, many charges brought 
against him have had no foundation other than 
the brief of that eminent advocate, Prospero 
Farinaccio, counsel for Beatrice. Norcan too 
much be expected from an age which had wit- 
nessed the death of 72,000 persons practically 
at the whim of an English Henry, the massacre 
of St. Bartholomew under a French Charles, 
and the work of the Inquisition in the reign 
of a Spanish Philip. 

Whatever was his true character, certain 
it is that Francesco was perpetually at odds 
with justice. At the early age of eleven he 
was arrested for having beaten one Quintilio 
de Vetralli — “ wsgue ad sanguinem,” as the 
record quaintly expresses it. On numerous 
other occasions he was heavily fined for vari- 
ous offences, the most trifling of which was 
the beating of two of his servants. 

In the archives of the Basilica of San 
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Lorenzo in Damaso, we find the following 
record which serves to fix approximately the 
date of birth: “Feb. 12, 1577, Beatrice, 
daughter of Signor Francesco Cenci and of 
Ersilia Santa Croce, his wife.” This and 
the fact, none too well authenticated, that 
she was educated at the convent of Monte- 
citorio, constitute our entire knowledge of 
her early life. Her mother had borne twelve 
children, five of whom died in infancy. The 
survivors were Giacomo, Cristoforo, Rocco, 
Antonia, Beatrice, Bernardo and _ Paolo. 
Cristoforo and Rocco perished in duels prior 
to their father’s death. Paolo, the youngest, 
died at the age of fourteen, subsequent to 
the latter event and prior to the trial. These 
may therefore be eliminated from considera- 
tion. Of Antonia, something remains to be 
said. It is claimed that, driven to despera- 
tion by paternal cruelty, she succeeded in 
forwarding a petition to Clement VIII. the 
reigning pontiff, praying that she be placed 
in a convent. The Pope, however, taking 
pity upon her defenceless condition, gave 
her in marriage to a certain Signor Savelli, 
a nobleman of Gubbio, and compelled Fran- 
cesco to grant a dowry of some 20,000 
crowns. It is but justice to observe that 
this is extremely doubtful, as no trace of the 
petition has been found, and the marriage 
contract, yet in existence, indicates the freest 
consent to the match on the part of the 
Count. Her death without children occurred 
prior to that of her father. 

Ersilia Santa Croce died in 1584 and nine 
years thereafter Count Cenci married Lu- 
crezia Petroni. The family therefore, in the 
year 1598, if we except Paolo, consisted of 
five persons, who with a certain Monsignore 
Guerra or Querra, a distant relative, consti- 
tute the chief actors in the tragedy which 
was to follow. 

Monsignore Guerra was an ecclesiastic in 
the employ of Cardinal Montalto, a man of 
most dissolute life and a boon companion of 
Rocco and Giacomo Cenci. With the former 


he was arrested for a burglary committed at 





the Count’s residence in March, 1594, when 
it is charged they made away with a num- 
ber of valuable articles. At the time of the 
murder, he is described on the Police Regis- 
ter as being “a man of middle size, red 
haired, about forty or over.” That he had 
incurred the bitter enmity of Beatrice is 
shown by the records of the burglary trial 
which disclose the fact that she testified 
strongly against him, frequently taking oc- 
casion to express a belief in his guilt. 
Keaders of romance will no doubt experience 
a poignant shock on being informed that 
Guerra was not the Adonis-like lover of 
their heroine as he is often pictured, but a 
rather vulgar individual with not even youth 
in his favor. 

The urban residence of the Cenci family 
—the Palazzo Cenci— was situated close 
to the Ghetto. It was of great extent and 
from the upper part could be seen the im- 
mense ruins of Mount Palatine, half hidden 
under their profuse overgrowth of trees. 
Shelley, whose language is of course colored 
by the peculiar views which he took relative 
to the innocence of Beatrice, says (and his 
description is in the main, quite accurate) : 


It is an immense, gloomy and deserted pile 
of massive architecture, without doors, or win- 
dows or any sign of human habitation and tells 
as forcibly as a building can, the record of 
crime. It seems stricken with the curse of 
which Beatrice Cenci was the victim. It con- 
tains a noble courtyard, surrounded with granite 
columns and adorned with antique friezes of 
fine workmanship built up according to the 
ancient fashion of Italy, with balcony over bal- 
cony of open work. I was greatly struck by 
one of the gates formed of immense stones and 
leading into gloomy subterranean chambers, 
through dark, narrow and lofty passages. 


It was here that Beatrice was probably born. 

The Cenci led a most turbulent existence 
and passed their lives in continual bicker- 
ings with the head of the family. The plain 
facts of the case seem to have been that fault 
existed on both sides. Nor was Beatrice by 
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any means the angel of purity that her ad- 
mirers depict. As for the Count, he ap- 
pears to have been one who was experienc- 
ing considerable difficulty in controlling a 
family licentious and turbulent 
through force of evil example. 

Such was the state of affairs in the year 
of grace, 1598. Affairs had then arrived 
at so acute astage that the entire family, 
with the exception of Bernardo, who was yet 
a child, entered into conspiracy to bring 
about the death of Francesco. 

Guerra, asa friend of Giacomo, was called 
in to assist. It was the Count’s custom to 
pass a few months in each year at Rocca 
Petrella, a castle in the central part of Italy 
lying midway between Rieti and Aquila, in 
the ancient Kingdom of Naples, and belong- 
ing to his friend Marzio di Colonna, lord of 
the fief. This fortress, dismantled in 1642 
by order of the Neapolitan Government and 
now only a mass of ruins, was apparently of 
the usual type of smaller medizeval strong- 
holds, approached by the main street of the 
village which it was designed both to protect 
and dominate. It is thus described in a 
manuscript record, dated 1642 : 


rendered 


The Castle or Baron’s Court (Baronial 
Corte) stands on a mountain. It has on the 
ground floor, a dining room and six chambers 
and covered courtyard or cloister leading to the 
kitchen. Underground are the prisons. Up- 
stairs are two staterooms and a saloon and two 
bed-chambers. There is a square in front and 
a rather large chapel, also a fine piscina. 


When the time set for Count Cenci’s de- 
parture was near at hand, an arrangement 
was made with two bravi, Olimpio Calvetti 
and Marzio da Fiorani, who were to collect a 
troop of their comrades and capture the en- 
tire family while on the way to Petrella. For 
the release of Francesco, a heavy ransom 
was to be demanded, and the others sent 


back to Rome for the purpose of obtaining 
it. This, it would subsequently be claimed, 
they were unable to do, by the time set, and 





the banditti not having received the stipu- 
lated sum would thereupon put Count Cenci 
to death. In this way it was believed, no 
suspicion would attach to the real authors of 
the crime. Of the two assassins, Olimpio 
was at one time castellan of Rocco Petrella. 
He had been discharged from the employ of 
Prince Colonna at Francesco’s request, for 
the Count appears to have had suspicions 
not altogether without foundation, as to his 
relations with Beatrice. Marzio da Fiorani, 
alias Catalana, had been a servant of the 
family, but having incurred Francesco's dis- 
pleasure had lost his situation. Both were 
urged therefore quite as much by revenge as 
by hope of securing the large reward offered. 

The attempt however, miscarried. Either 
because-Francesco started at an hour earlier 
than expected, or through negligence on the 
part of the brigands, the expected seizure 
was not made and the family arrived safely. 
Giacomo remained at Rome. A new plan 
consequently became necessary, and on the 
8th of September, 1598, Beatrice admitted 
the assassins into the castle. This was the 
anniversary of the Blessed Virgin, and at 
the request of Lucrezia, whose religious scru- 
ples were aroused, the commission of the 
crime was postponed. The bravi were kept 
concealed until the following night, their 
meals being taken to them by Beatrice. 

On the evening of the gth, during dinner, 
opium was dexterously poured into the wine 
of Francesco, who shortly afterwards, feeling 
its effects, retired. About midnight, Bea- 
trice released Olimpio and Marzio and con- 
ducted them to his room. The assassins 
appear to have experienced a spasm of weak- 
ness most unusual in members of their pro- 
fession, for they shortly afterward retired 
from the Count’s bed chamber without hav- 
ing accomplished the deed. Meeting Bea- 
trice in an adjoining room, they informed 
her that it was impossible to commit the 
murder. As depicted by Shelley, the scene 
loses none of its dramatic intensity, for the 
language which he puts into the mouth of 
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his heroine was, so the records of the trial 
inform us, almost identical with that which 
she actually employed. 


BEATRICE — “I ask if all is over.” 
OuimPio — “ We dare not kill an old and sleep- 
ing man. 


His thin gray hair, his stern and 
reverend brow, 

His veined hands crossed on his 
heaving breast, 

And the calm innocent sleep in 
which he lay, 

Quelled me. Indeed, Indeed, I 
cannot do it.” 

Marzio — “ But I was bolder for I chid Olimpio 

And bade him bear his wrongs to 
his own grave 

And leave me the reward. 
now my knife 

Touched the loose wrinkled throat, 
when the old man 

Stirred in his sleep and said: ‘God, 
hear, oh hear, 

A father’s curse ! 
not our father ?’ 

And then he laughed. 
was the ghost 


Of my dead father speaking through 


And 


What art thou 


I knew it 


his lips, 

And could not kill him.” 

BEATRICE— - ‘ Miserable slaves ! 

Where, if ye dare not kill a sleep- 
ing man, 

Found ye the boldness to return to 
me 

With such a deed undone? Base 
palterers ! 

Cowards and traitors! Why the 


very conscience 
Which ye would sell for gold and 
for revenge 
Is an equivocation. 
* %* *  Had’st thou a tongue to say 
‘She murdered her own father,’ | 
must do it, 
But never dream ye shall outlive 
him long!” 
OuimPio— “ Stop for God’s sake !” 
Marzio — ‘“I will go back and kill him.” 


* * * 





OLimPI1o — “Give me the weapon, we must do 
thy will.” 


The murder was accomplished, Jael-like, 
by one of the assassins driving a nail, held 
by the other, through the eye and brain of 
Francesco Cenci. The body was then car- 
ried to a small balcony or passageway com- 
municating with the Count’s bed-chamber 
and thrown into an elder tree below, in the 
branches of which it was caught and held 
suspended. The fact that there was a closet 
at the end of the open gallery, would make 
it appear probable that Francesco had arisen 
during the night and while walking through 
the passageway, had slipped and _ fallen. 
Among an infinite number of wounds in- 
flicted by the branches, it was thought that 
the work of the assassins might easily pass 
unnoticed. 

Fortune favored the conspirators. The 
body was discovered the following morning, 
taken from its resting place amid great lam- 
entation, and given a most imposing though 
hurried burial. No one questioned the fact 
that Francesco had met his death in a man- 
ner perfectly explicable. After a short stay 
at Petrella, the family returned to Rome 
and no doubt considered themselves secure. 

The Neapolitan authorities, on learning of 
the Count’s death, conceived the suspicion that 
all was not well and dispatched a commis- 
sioner to Petrella with orders for the disin- 
terment of the body and the arrest of the 
murderers if proven that the deceased had 
come to an unlawful end. Considerable tes- 
timony was taken but no facts of any im- 
portance were elicited. 

It was, however, deemed best that the 
evidence, such as it was, be forwarded to the 
Vatican, though the latter took no steps in 
the matter. Apparently, the proofs were 
not considered sufficient, for the family re- 
mained at large until nearly the end of the 
year. It was during this interval that Paolo 
died, so that of the Cenci there remained 
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living only Lucrezia, Giacomo, Beatrice and 
Bernardo. 

The Government of Naples were deter- 
mined to ferret out the truth of the affair and 
finally succeeded in effecting the capture of 
Marzio who, having been put to the torture, 
made full confession. The Pontifical au- 
thorities were immediately notified and pend- 
ing Marzio’s arrival at Rome, the conspirators 
were arrested. 

Olimpio, the other bravo, it may be ob- 
served in passing, was killed at Cantelice, a 
village near Petrella, in the May of 1599, 
by two brothers, Marco Tullio and Cesare 
Busone. 

The Roman police apparently had strong 
doubts as to their ability to make out a case 
against the accused, for we find that the 
Cenci were treated with a considerable de- 
gree of leniency. At first, Lucrezia and 
Beatrice were merely kept at home under 
guard. This lasted only a short time and 
soon they were sent to rejoin Giacomo and 
Bernardo. These were held in custody, at 
the prison of Corte Savella and later at the 
Castle of St. Angelo, from which a subse- 
quent transfer was had to the first place of 
detention. 

Guerra from a friend at court, received 
early notice of his intended arrest and suc- 
ceeded in making his escape. His subse- 
quent career is involved in mystery. One 
account is that he finally drifted into a Swiss 
regiment in the service of Henry IV. of 
France. 

When Marzio arrived, the Roman authori- 
ties caused him to be re-examined. The 
assassin thereupon retracted his previous 
confession and expired under new tortures 
without having added anything to the proofs 
already accumulated. His conduct has fur- 
nished the basis for a touching story of the 


hopeless love which he is said to have cher- 
ished for Beatrice. While possibly this is 
true, we should not adopt a theory merely 
because it may chance to finely blend with a 
romantic tale of a romantic epoch. In any 





event, Marzio would not have been the first 
nor was he the last bravo faithful to his em- 
ployers even to the end. 

The trial of the Cenci was now to begin. 
English and American legal writers are in 
the habit of concisely stating the difference 
between Continental systems of criminal pro- 
cedure and those in vogue in their respective 
countries, by saying that the former is in- 
quisitorial, the latter accusatorial. The one 
assumes a Criminal to be guilty until his in- 
nocence is established, the latter proceeds 
upon the theory of innocence until guilt be 
proven. Of the former, torture is of course, 
a logical concomitant, though it is only fair 
to say that no application of it might be 
made until some indication of culpability ex- 
isted. Hence, a trial in that day resembled 
not so much an attempt to discover the truth, 
as a test of endurance on the part of the 
prisoner. And yet the procedure adopted 
in the infliction of pain either for the purpose 
of extorting a confession or otherwise, was 
most minutely prescribed by a law which 
laid down the judges’ duties with much par- 
ticularity. Torture was divided into the 
“ordinary” and the “extraordinary.” The 
latter was only made use of in cases where a 
grave crime had been committed and reason- 
able grounds existed for believing the accused 
guilty. There were in Rome at that epoch 
numerous methods of torture of which the 
best known and most frequently employed 
were that of the “watch”-and the “rope.” 
The principle of the former is very ancient 
and consists simply in not permitting the 
sufferer to sleep. The prisoner was seated 
on a small chair with diamond-shaped seat 
and back. His legs were bound to keep them 
from touching the ground and his arms fast- 
ened from behind to a rope running to the 
ceiling. The executioner’s assistants pre- 
vented the accused from sleeping, and at 
intervals rocked him backward and forward 
on the narrow seat, or raised him to a short 
height after which he was dropped upon it. 
The nerve-racking quality of this diabolical 
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method of torture is apparent. Jurists of 
the middle ages appear to have had implicit 
faith in its power to extort a confession. 
Farinaccio, the advocate of Beatrice, au- 
thor of a work of some two hundred and 
fifty closely printed folio pages with double 
columns, treating of torture generally, says 
that out of a hundred accused only five were 
able to withstand its torments. 

The “rope” was divided into three de- 
grees, the slight, the medium and the severe. 
The first acted purely upon the imagination 
and consisted in conducting the accused into 
the torture chamber where he was disrobed 
and his wrists bound together from behind 
by a rope running through a ring attached to 
the ceiling. His sufferings should he per- 
sistently refuse to confess were then minutely 
described to him. If this failed, he was raised 
from the ground by means of the rope, the 
other end of which was attached to a wind- 
- lass. The suspension lasted but a short time, 
and the raising and lowering were done with 
some degrée of gentleness. Thus ended the 
torture “ ordinary.” 

The torture “extraordinary ” consisted in 
prolonging the suspension, swinging the suf- 
ferer backward and forward like a pendulum, 
or raising him to the height of eight or ten 
feet and allowing him to fall, stopping him 
with a sudden jerk when within a few inches 
of the ground. Often weights were attached 
to the feet to increase the shock. 

With the exception of Beatrice, the mur- 
derers gave way on being subjected to the 
“ordinary” and made full confession. 
Upon her, neither persuasion nor torture 
had any effect. She persisted in declaring 
her innocence. A different result, however, 
followed the application of the method “ ex- 
traordinary.” The following is freely trans- 
ated from the /procés-verbal drawn up at 
the time: 


And as during the entire interrogatory, she 
had confessed nothing, we placed her in charge 
of two officers who conducted her to the torture 





chamber where the executioner awaited her, and 
there after having shaved her head, the execu- 
tioner made her seat herself on a little seat 

. . tied her hands behind her back, attached 
them to a rope passed through a pulley fastened 
to the ceiling of the room, the other end of which 
rope was attached to a wheel with four spokes, 
turned by two men. 

And before she was raised, we interrogated 
her again as to the said parricide, but despite 
the confessions of her brother and of her step- 
mother which were again shown her, signed by 
them, she constantly denied her guilt, saying, 
“ Have me drawn up and do what you choose. 
I have told you the truth and shall tell you noth- 
ing else though you dismember me.” 

Wherefore we had her drawn up, having as we 
have stated, her hands tied to the said rope, to the 
height of about two feet and having left her thus 
while we recited a Pater Noster, we asked her 
again as to the facts and circumstances of the 
aforesaid parricide, but she would say nothing 
but what she had already stated, nor otherwise 
reply than by saying, “ You are killing me. You 
are killing me.” 

We raised her yet higher and even to the 
height of four feet and commenced an Ave Maria, 
but before we had half finished, she pretended 
to faint. 

Seeing that she persisted in her denials, we 
ordered the executioner to give the shock. 

In consequence, the executioner raised her 
to the height of ten feet and we then called upon 
her to tell us the truth, but either because she 
had lost the power of speech or because she 
would not speak, she answered only by a gesture 
of the head signifying that she either could not 
or would not say anything. 

Seeing which, we gave the executioner a sig- 
nal to let go the cord and she fell with all her 
weight from the height of ten feet to the height 
of two feet, and with the shock her arms turned 
wrong side outwards and she gave a great cry 
and fainted. 

We made them throw water over her face. 
She recovered and cried, ‘ Infamous assassins, 
you are killing me, but were you to tear out my 
arms, I would tell you nothing!” 

We consequently ordered that there be at- 
tached to her feet a weight of fifty pounds. But 
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at this moment, the door opened and a number 
of voices cried, “ Enough, enough, do not let her 
suffer longer.” 


The voices were those of other members 
of the Cenci family, for the judges despair- 
ing of obtaining a confession by means of the 
torture, had directed a confrontation of all 
the accused. 

Even to their prayers, Beatrice for some 
time refused to listen, pleading with them to 
remember the honor of the family and keep 
silent. Finally realizing the futility of fur- 
ther concealment, “« Untie me,” she said “and 
read me the interrogatories. That which 
I ought to confess that will I confess, that to 
which I ought to assent, to that will I assent, 
and that which I ought to deny, that will I 
deny.” 

Clement VIII. was the reigning Pontiff, a 
Florentine of the great Aldobrandini family. 
Partisan writers have fostered the belief that 
the chief crime of the Cenci was their im- 
mense wealth, afterwards, it is alleged, con- 
fiscated by the papal see. This however is 
scarcely accurate, for the accused appear to 
have received all due and proper consideration 
at the hands of the authorities. Though tor- 
ture was resorted to, we must remember that 
it is but a short time, comparatively speaking, 
since this ceased to be a recognized part of 
continental procedure, and its final discontin- 
uance was regarded by many as a most dan- 
gerous innovation. Only within the past 
year has English law permitted an accused 
person to testify on his own behalf. What- 
ever be the demerits of the system under 
which she was found guilty, Beatrice was tried 
with all the fairness and impartiality which 
the jurisprudence of medizeval Italy allowed 
to a prisoner. Time was given the accused 
to prepare their defence, which was under- 
taken by some of the most eminent advocates 
of the time. Chief of these was the Prospero 
Farinaccio previously alluded to, who was af- 
terwards Procurator General under Paulus V. 
It is possibly due to the many specious inven- 
tions coined by that learned practitioner in 





endeavoring to save the lives of his clients, 
that much of the present uncertainty exists. 
He appears to have hesitated at nothing and 
even went so far as to claim that Bernardo 
was of unsound mind. To Francesco, he 
imputed the most monstrous crimes. 

Extant is his plea beginning: “ Holy 
Father, although Beatrice Cenci has im- 
piously procured the death of her father,” 
etc. 

It is barely possible, not that a pardon 
would have been issued, for the offense was 
too heinous, but that lesser punishment 
might have been inflicted, had not a new crime 
been committed in the interval, in many re- 
spects similar to that of the Cenci. The 
Pope on learning of the revolting murder of 
the Marquise of Santa Croce by her son 
Paolo and the subsequent flight of the crim- 
inal, is said to have feared the effect of any 
display of leniency. On the 9th of Septem- 
ber he summoned before him Monsignore 
Taverna, Governor of Rome, and placed the 
matter in his hands. Bernardo was alone 
excepted from the execution of the decree. 

At five o’clock on the following morning, 
the prisoners were aroused from sleep by 
the entrance of the officers attended by 
brethren of the Misericordia — that masked 
fraternity whose duty it is to accompany the 
prisoner to the scaffold. Strange as it may 
seem, Beatrice alone failed to receive the 
news calmly. Soon she recovered herself 
and listened to the sentence unmoved. 
Mother and daughter were to be beheaded. 
Giacomo, besides having his flesh torn with 
red hot pinchers while on the way to the 
scaffold, was to suffer the punishment of the 
mazzolato —to be killed by a blow from a 
mace — and his body quartered. 

All called for notaries and executed their 
wills in due form. That of Beatrice pro- 
vided that her body be buried in the Church 
of San Pietro in Montorio to which she 
leaves a hundred crowns. A special bequest 
to the same church of three thousand crowns 
is added for the purpose of building a wall 
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to support the road leading thereto and for 
the celebration forever of a daily mass for 
the repose of her soul. The application of 
this money was to be under the control of 
her confessor, Fra Andrea, a friar of the 
convent. By other bequests, she leaves 
over seventeen hundred crowns to thirty-one 
different churches for the saying of some 
thirty-two hundred masses. 

The fact that the Cenci and particularly 
Giacomo, to whom the entailed estates had 
descended, were allowed full power of dis- 
posal over their property, militates strongly 
against the statement that their wealth 
eventually passed into the possession of the 
Aldobrandini family. 

Extant also is a record of the last prayer 
of Beatrice : 

O Christ, my Master, thou callest me and I 
flee to thee with all my heart. Do not refuse 
me thy forgiveness for the great sin that I have 
committed. Since thou, innocent, didst suffer 
so many torments and even an ignominious 
death, why should I, a sinner, hesitate to throw 
myself into the arms of death and a too easy 
death when my sins are remembered? I am 
about to depart with a firm hope of going to 





dwell near thee in thy paradise, or at least in a 
place of purification and deliverance. 


But little more remains to be said anent 
the fate of the ill-starred race. Of Bernardo, 
sole survivor, we have no record save that 
he died some twenty-eight years later, leav- 
ing two sons and a daughter. 

The last scene of the tragedy was to be 
enacted at the square of the castle of St. 
Angelo, where the wretched conspirators 
suffered the punishment due to their crime. 
A curious incident is found in the fact that 
while the head of Beatrice rested on a block 
and before the blow was struck, a cannon 
from St. Angelo gave the signal to Clement, 
then at Monte Cavallo, and absolution was 
bestowed ‘22 articulo mortis”’ e’er the blow 
had descended. Her wishes were carried 
out and she rests in San Pietro. If she has 
sinned, so has she suffered. If great was 
the crime — bitter was its punishment. Que 
la terre lui soit légére. Yor us, her career 
was finished with the announcement of 
worthy Master Allessandro — the Sanson of 
his day —“This is the head of Beatrice 
Cenci—a Roman maiden.” 
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THE PROPRIETARY GOVERNMENT OF CAROLINA. 


By A. M. BaRNEs. 


S is well known, no permanent English 
settlements were effected within the 
territory now covered by the United States 
of America until the reign of James L., for 
by this time every trace of Raleigh’s colonies 
had disappeared. 

‘In 1606 a land charter was given by James 
to Sir Thomas Gates and “certain knights, 
gentlemen, merchants, and other adventur- 
ers.’ This grant to specified lands in the 
new world was bestowed with the under- 
standing that they were to divide into two 
colonies. It stipulated that those from the 
city of London were to establish themselves 
at.some favorable point on the coast of Vir- 
ginia, while those from the cities of Exeter, 
Bristol and Plymouth were to plant their 
colonies within the New England domain. 
It was under this charter that Virginia was 
colonized in 1607, and New England in 1620. 

The first English colonies in America 
were founded under charter governments. 
They were each a kind of municipality, or 
civil corporation with the power of not only 
directing its political affairs, but also with 
that of making its own laws for interior reg- 
ulation, subject, of course, to the stipulations 
of the charter. 

The next form of government was the 
Proprietary, and it was with the introduction 
of this that the political cauldron, already 
a-simmer, began truly to boil. That it bub- 
bled over finally, burning many, and giving 
all more or less a blistering was -no wonder. 

The first proprietary grant of land in the 
new world was to the Earl of Marlboro by 
James I., whereby he was given “ full claim 
and title” to the Island of Barbadoes. This 
grant was afterwards set aside by Charles I., 
who bestowed this island, along with all the 
Caribbees, to his favorite, the Earl of Car- 
lisle. This latter charter, which afterward 





became so noted because of the precedent it 
set for the other proprietary charters, was 
dated June 2, 1629. In the following year 
the same monarch, through a second grant, 
conveyed to his Attorney General, Sir Rob- 
ert Heath, the Province of Carolina, or as it 
was then spelled, “ Carolana.” To be more 
explicit this charter gave to Sir Robert sole 
possession of “all that region lying south of 
Virginia, extending from 31° to 36° of north 
latitude, and westward within these parallels 
across the continent from ocean to ocean.” 
Two years later the grant was enlarged by a 
second, which extended the territory to 29 
north latitude. The London Council on 
August 12, 1663, revoked this charter, de- 
claring it null and void, because of failure to 
comply with its conditions, foremost of which 
was that requiring the peopling of the terri- 
tory. Instead, there had been only feeble 
and unsuccessful attempts at colonization, so 
that for more than thirty years the vast ter- 
ritory had remained practically unsettled. 
The proprietary charter under which the 
Carolinas were really settled, becoming a 
province of His Majesty, was that given by 
Charles II., shortly after the Restoration, to 
certain of his faithful supporters. The men 
thus specified and rewarded were Edward, 
Earl of Clarendon; George, Duke of Albe- 
marle; William, Lord Craven; John, Lord 
Berkley ; Anthony, Lord Ashley ; Sir George 
Carteret, Sir William Berkley and Sir John 
Colleton. - Aside from the distinguished ser- 
vices rendered the crown, another ground 
upon which they petitioned their sovereign for 
the rights toa “ certain country in the parts of 
-America,” was that they were “ incited by a 
laudable and pious zeal for the propagation 
of the gospel ... . among barbarous people 
having no knowledge of God.” That none 


of these gentlemen were really actuated by 
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any pious desire for the spiritual welfare of 
the heathen after events too forcefully pro- 
claimed. That they were spurred to the re- 
quest for lands by the prick of their own 
rapacious desires and selfish interests was 
also only too clearly made manifest. The 
souls of the heathen were empty of the gos- 
pel, but the pockets of the Proprietors were 
not empty of gains. 

On the granting of the charter to Sir Rob- 
ert Heath the Province of Carolina had been 
constituted a County Palatine, modeled after 
the three that had existed in England, those 
of Durham, Chester and Lancaster. But at 
this time there was only one remaining, 
that of Durham, within which the Bishop 
of Durham, as Palatine, exercised cer- 
tain imperial power, such as the King him- 
self had in hisown palace. In plainer words 
he was “lord of all.” He could pardon 
treasons, murders and felonies, appoint 
Judges and Justices of the Peace, and all the 
writs and indictments issued and_ served 
throughout the Palatine County had to be in 
his name, as they were in the King’s for the 
other counties. In the letters patent given 
to Sir Robert Heath, Charles I. had explic- 
itly declared that he had bestowed upon this 
favorite, 

All Rights Jurisdictions privileges preroga- 
tives Royaltyes libertyes immunityes with Royal 
rights & franchises whatsoever so well by sea as 
by land within that Region Territory Isles & 
limitts aforesaid. 

Furthermore he was empowered 

To forme, make, & enact, & publish. . . 
what laws souer may concerne the publicke state 
of the said province or the private profitt of all 
according to the wholesale directions of & with 
the counsell assent & approbation of the Free- 


holders of the same Province or the Major part 
of them. 


The same imperial powers were granted 
by Charles II. to his Lords Proprietors. The 
eldest was to be the Palatine; and on his 
death the eldest of the survivors was always 
to succeed him. The first Palatine of Caro- 








lina was the Duke of Albemarle. The honor 
should have belonged to the Earl of Claren- 
don, but, when on October 21, 1669, the Pro- 
prietors met in London to organize the Pala- 
tine Court, the Earl of Clarendon was in 
exile. He had fallen from the favor of his 
capricious Royal Master. 

Like Sir Robert Heath, these Proprietors 
were given authority to make any law “ac- 
cording to their best discretion of and with 
the advice and assent and approbation of the 
Freemen of said Province, or of the greater 
part of them or of their delegates or depu- 
ties.” In order toenact laws for the good 
of all concerned, the Lords Proprietors were 
to assemble delegates or deputies of the com- 
mon people from time to time “in such man- 
ner and form as to them should seem best.” 
This was truly a most important clause of 
the charter and in time proved to be the po- 
litical as well as the social salvation of the 
people of the Province of Carolina. For it 
gave them the one bit of sure foundation on 
which to plant themselves in the struggles 
against the tyrannical provisions of the Pro- 
prietary Code, better known as the Funda- 
mental Constitutions, the Grand Model of 
Locke and Shaftesbury, to which respects 
have already been paid in these columns. 
Their assent, at least, was necessary ere the 
laws could become constitutionally of force. 

The Proprietors also had the power of con- 
ferring “certain marks of favor,” or titles of 
honor, upon whomsoever their choice should 
fall; a privilege unwisely and rashly bestowed, 
since it led to a state of affairs, of dissatis- 
faction and dissensions, that in the end came 
near plunging the whole Province into civil 
war. 

In order that the government might be all 
the more acceptable to the sovereign, but 
chiefly to avoid the setting up of a “too nu- 
merous democracy ” — in other words to cur- 


_tail the rights and privileges of the common 


people —the Province was divided into coun- 
ties. Each county had eight seigniories, 
eight baronies, and four precincts, the pre- 
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cincts being each subdivided into six col- 
onies. All these allotments or divisions were 
made with reference to the support of the 
aristocracy. The eight seigniories, 96,000 
acres, were the shares of the eight Proprietors, 
while the eight baronies went to the nobility, 
those upon whom the special marks of honor 
were to be bestowed. Until 1701 the Pro- 
prietors were allowed to dispose of their 
shares, or seigniories, together with the pre- 
rogatives that each exercised therein, but 
after that time alienation was allowed for the 
term of twenty-one years only, and then but 
to the extent of two thirds of the estate. One 
third was to remain in the actual possession 
of the Proprietor. It could not even be 
leased to tenants. The proprietorship, with 
its landed estate and its authorities, fell to 
the next male heir, and, for want of one, to 
a Landgrave or Cacique of Carolina descended 
from the female heir next in line. If there 
were no female heir, then they went to the 
next heir general. Each county was so 
mapped out that it contained 480,000 acres, 
or 750 square miles. Each seigniory, barony, 
or colony contained 12,000 acres. The share 
of each Landgrave was four baronies, or 
48,000 acres ; of each Cacique two baronies, 
or 24,000 acres. There were as many Land- 
graves as counties, and twice as many Ca- 
ciques. The remainder of the lands were for 
the people. There was another subdivision 
allowed, that of the manor. This tract con- 
sisted of not less than 3,000 and not more 
than 12,000 acres. To legally establish the 
barony the order of the Palatine Court was 
necessary. When once established the Lord 
of the Manor, within his own boundaries, had 
all the rights and privileges of the Landgraves 
and Caciques. He was absolute in will and 
authority, as the following clause of the Pro- 
prietary Code plainly indicated: “In every 
seigniory, barony, and manor all the leet-men 
shall be under the jurisdiction of the respec- 
tive lords of the said seigniory, barony, or 
manor without appeal from him.” This pro- 


vision was an adaptation of the old law of 





England with reference to leet-men and leet- 
courts. These courts were to be held once 
a year within each landed precinct, and to 
them each freeholder within the territory 
between the ages of 16 and 60, was’ to be 
summoned with the exception of peers, clergy- 
men and women. But to the leet-laws of 
the Province of Carolina was added the op- 
pressive one not observed in England, that 
no leet-man or leet-woman “should be at 
liberty to go off from the land of his or her 
lord without leave obtained from the said 
lord under hand and seal.” No one could 
hold a leet-court except a Proprietor, Land- 
grave, Cacique, or Lord of the Manor. The 
act of becoming a leet-man was voluntary. 
Whosoever desired to be such must enter 
himself in the registry of the County Court. 
For this complete abnegation of self to the 
interests of his Lord he was to receive, on mar- 
riage, the magnificent allotment of ten acres 
of land for life, for which he was to return to 
his Lord, or heirs, “ one-eighth part of all 
yearly produce and growth of the ten acres.” 
A wonderfully generous concession indeed 
on the part of the aristocrat, who, in every- 
thing that he did, seemingly to the better- 
ment of the worldly prospects of these slaves 
of the manor, was really only looking for- 
ward to his own interests. 

These leet-courts were soon absorbed in 
the county and precinct courts. 

It is no wonder that against this statutory 
array of idiocy and tyranny the people should 
have from the first made murmur, this dis- 
content growing into a spirit of resistance 
that soon became a voice as of the surf tem- 
pestuously beating upon the shore. How 
visionary, impracticable and void of even 
common sense in many of its rulings was 
this form of government foisted upon the 
people of the Province—the most of them 
men of hardy nature and independent spirit 
—is evidenced in that clause of the code 
which provided for a Court of Heraldry. 
The jurisdiction of this court was the regu- 
lation of fashions, games and sports. An- 
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other clause equally as idiotic, to say nothing 
of its arrogance, was that which declared 
that there should be no discussions or argu- 
ments with reference to the provisions of the 
law, no expositions either written or other- 
wise upon any passage or passages of the 
same, as such liberty with the text thereof 
would have a tendency to obscure or perplex 
the meaning. 

In direct disregard of that clause in the 
charter which so plainly specified the rights 
of the freemen of the colony this system of 
unjust and iniquitous law was foisted upon 
them, and the Proprietary Government de- 
clared established. That it had not become 
constitutionally of force made no difference 
to these men who sought only to serve their 
own selfish interests irrespective of whose 
privileges they curtailed or whose rights 
were disregarded. The Province of Carolina 
should be theirs in the fullest sense. A very 
strange proceeding this was on the part of 
men anxious to induce colonization, and even 
then scattering abroad the most invitingly 
worded invitations, offering gilded induce- 
ments to the settlement of the Province. 

Honors fell easy. Locke himself was made 
the first Landgrave, while the Proprietors 
abused their powers to the extent that, in- 
stead of abiding by the clause which restricted 
the bestowal of favors and honors upon such 
of the inhabitants of the said Province as 
they (the Proprietors) should think “ worthy 
to receive them,” they were given to persons 
outside the Province, very often as a kind of 
return coin for value received. We may well 
believe that these men, the first Lords Pro- 
prietors of Carolina, served their own selfish 
ends whenever they could. Thus, while they 
enjoyed the honors and profits arising from 


the titles and allotments of land, some of the” 


Landgraves were never in Carolina, as for 
instance, James Carteret, Thomas Amy, John 
Price, and others. 

The Constitution provided that the eldest 
of the Lords Proprietors should be person- 
ally in Carolina. He thus became the Pala- 





tine’s Deputy. But if such Lord Proprietor 
should be unable to give personal supervision 
over affairs of the Province and no other Pro- 
prietor or heir of a Proprietor should be resi- 
dent in the Province, then the Palatine should 
choose one of the Landgraves from the Grand 
Council of the colony. It was probably with 
the view to strengthening this provision that 
nearly all the Governors under the Proprie- 
tors were made Landgraves. The Hon. 
Edward McCrady, in his History of the Pro- 
prietary Government of Carolina, very signifi- 
cantly remarks: “Besides the Governors, 
but three or four Carolinians, 2. ¢., inhabitants 
of the Province, were deemed worthy of be- 
ing appointed Landgraves.” 

There was one grain of common sense in 
all this mass of folly on the part of the Lords 
Proprietors. This was that they realized 
that this grandly worded and elaborately 


‘outlined scheme of government could not be 


launched at full headway upon a colony com- 
posed in a large degree of men of independent 
and adventurous spirit. They saw therefore 
the wisdom of preparing a set of temporary 
laws, which were entrusted to the Governor. 
These were to be in force until gradually 
those outlined in the Fundamental Constitu- 
tions took their place. This wisdom took its 
flight the moment that event began to shape 
itself. 

As may be supposed, no system that em- 
bodied within it man’s slavery, especially the 
slavery of those who had once tasted free- 
dom, could long hold together. The dream 
of a landed aristocracy in connection with an 
extensive villanage was too elaborate and too 
devoid of the elements of adaptability for a 
new country permeated with the spirit of 
self-assertion. The old feudal system was 
fast dying out, even in Europe, where it had 
taken to itself a growth hardy enough to last 
for years. But now its very tap-root had 
fallen into decay. It was worm-eaten through 
branch and stock. None but a visionary 
mind could have seen any hope for the flour- 
ishing of the sickly plant in the vigorous soil 
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of the new world. It was no wonder its life 
was sapped out within a short span. 

The King, too, James II., grew dissatisfied. 
The course of Government in Carolina and 
elsewhere had not run to suit him. For one 
thing, he was not satisfied with his share of 
the revenues; for another, the Proprietors 
had usurped quite too much authority to his 
way of thinking. He determined to show 
who was master. The King played his 
hand, the result being the downfall of the 
Charter Government of New England, but, 
for some reason, the Lords Proprietors of 
Carolina, while they, too, were shaken up, 
were not then overtaken in the ruin that 


overwhelmed the others. Their bitter- 
est chastisement; and, in time, their over- 
throw, came through those whose rights 
and privileges had been so shamefully ig- 
nored,—the long abused common people. 
Thus their downfall was brought about, not 
by act of royal authority, but as the result 
of revolution. It was no mad riot, nor series 
of riots ; no outburst of the spirit of anarchy, 
but the calm and persistent demonstration 
of a resolute people against a power that had 
had for them neither justice nor considera- 
tion. The struggle extended over a period 
of several years, the final victory coming in 
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IN AN IRISH 


HE little courthouse is grimy with the 
trampling of muddy feet, and the hot 
breath of the heating pipes draws out the 
steam from clothes soaked by the soft Irish 
rain. A couple of lounging policemen in the 
trim half-military uniform of the constabu- 
lary represent the majesty of order. The 
hard, dirty benches are crowded by small 
farmers from “remote townlands” with un- 
pronounceable names — Magherahamlet and 
Carluacreevy, and Slivenascullion, “such as 
had made Quintilian stare and gasp ” — rough- 
coated, rugged-faced men, with a look of in- 
tent expectancy. For to-day some of the first 
batch of “second term applications ” came on 
for hearing, and rents which were reduced 
fifteen years ago, will be reduced again now, 
or the tenants will know the reason why. 
The well of the court is filled with country 
solicitors, some shades less rough in appear- 
ance and speech than their clients, but often 
such as Chancery Lane and Bedford Row 
would be slow to acknowledge as colleagues. 
Yet for the hard-pounding, rough-and-tumble 
style of the work, which is to be done here, 
they are as far ahead of their glossy metro- 


LAND COURT. 


politan brethren as they would be behind the 
latter on a chancery appearance before a 
finicking chief clerk. 

Mingled among the solicitors are two or 
three junior barristers. They wear no robes 
down here, and there is nothing to distinguish 
them from the “other branch” save that the 
cut of their regulation black morning coat 
tells of Grafton Street or West End tailors, 
for the Irish bar, spite of the evil days which 
have fallen upon it, still strives to keep up its 
ancient dignity in matters of dress. Both 
barristers and solicitors are divided sharply 
into landlords’ men and tenants’ men. The 
Irish farmer — quite as much in Ulster as in 
the south —looks upon all land court pro- 
ceedings as a strict war of classes, in which 
he who is not with him is against him. A 
man who has once become known as a ten- 
ants’ attorney or a tenants’ advocate would 
jeopardize his practice almost hopelessly by 
appearing on the other side in the battle be- 
tween those who till the soil and those who 
(theoretically) own it. Quite lately a caucus 
met in an Ulster agricultural constituency to 





consider candidates, and the name of a prom- 
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inent barrister came before it. “Is it true,” 


asked a farmer from the back of the hall, | 


“that Mr. Wigmore appears against the ten- 
ants?” And upon the proposer sorrowfully 
confessing that it was true, it was seen at 
once that, for that constituency, Mr. Wig- 
more was doomed. Accordingly, the land- 
lords usually appear through the old-estab- 
lished solicitors who manage their estates, 
while the smaller fry are left to exploit the 
tenants. 

But the subcommissioners are coming on 
the bench. Their appearance does not di- 
minish the half:grotesque effect which the 
whole court suggests to an eye trained to 
the more dignified conventionalities of Eng- 
lish tribunals. Wigged and gowned, the 
legal assistant commissioner sits in the 
middle chair, flanked by his two lay commis- 
sioners, popularly called his wings. This 
legal commissioner has a big county to work, 
and has five pairs of wings. Years of hur- 
ried transport through outlying districts have 
worn away from his wig almost the last trace 
of its pristine whiteness, and it-now frames 
his face as in dull gray wool. He is evidently 
anxious not to look legal, for he wears a mous- 
tache thicker than the Kaiser’s, if not quite 
so long; and to this in moments of medita- 
tion he administers a mighty twist till its 
points stand up to his eyes like the bravest 
Herr lieutenant’s of them all. 

Yet, this unlegal looking judge is reputed 
to know more about the Irish land law and 
the agrarian problem than perhaps any other 
man in the country, reputed also to stand 
highest in favour with the tenants, and to 
ride terribly through the dreams of landlords, 
as one at whose very stroke another five per 
cent expires. His lay colleagues are natu- 
rally more silent. They are supposed to have 
been farmers or farming experts. One is a 
new appointment, and comes upon the bench 
to-day for the first time; he labors hard at 
his notes, and never opens his mouth save to 
ask for a repetition of figures which he has 
not caught. The other is slightly more lo- 





quacious, but seems to show his chief inter- 
est in inquiries as to the distance of the 
“holdings” from towns, with an eye to his sub- 
sequent car hire. 

The procedure strikes one as certainly not 
wanting in rapidity. The tenant who wishes 
to have a fair rent fixed is called, and exam- 
ined by his solicitor regarding the size and 
position of his holding, the improvements he 
has executed upon it, and its general demer- 
its apart from those improvements. The 
landlord’s solicitor can do little but hang 
watchfully on the flank, ready if a chance 
offers to raise abstruse points of law. So, 
if the case be a commonplace one, the mind 
is dulled by a technical babble of thorough- 
drains and fences and reclamation of bogs and 
proximity values. Or if it be a little out of 
the common, the still more barbarous jargon 
of the Irish land code arises, and there is 
strange speech of future tenancies and town 
parks and demesne lands; and the table 
grows dusty with ancient leases, signed by 
peers dead long ago, till one’s thoughts es- 
cape to the spacious days of the Regency as 
one reads the autograph of, say, the most 
noble, the Marquis of Steyne. But if the 
tenant makes by any means a frima facie 
case, that is, practically, unless he is upset 
on a point of law, the court will proceed to 
the next stage. And here is where the 
“wings” come into play. To-morrow the 
legal commissioner will go on to sit in the 
next town, taking to himself a new pair of 
wings. The pair who have sat with him to- 
day will go out to inspect the farms whose 
tenants have at this hearing established their 
right to an inspection and valuation by the 
lay commissioners for the purpose of fixing 
a fair rent. These experts go upon the 
ground in question, value it and the tenant’s 
improvements, take into consideration the 
various multiple circumstances affecting it, 
“all the circumstances of the case, holding, 
and district,” says the act light-heartedly, 
and then evolve what they, in conjunction 
with the legal commissioner, consider the rent 
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which ought fairly to be paid for it. This is 
the theory; in practice, landlords complain 
that the inspection is too cursory, and that 
the valuers tend to take their information 
too implicitly from the tenant. But some- 
body always will complain in Ireland, what- 
ever is done; besides, if there be anything 
in the case, there will almost certainly be an 
appeal by one party or both, which is good 
for trade. At all events, the commission 
will sit here again on a future day, and an- 
nounce the rent which has been fixed. For- 
merly it was blissfully free from the necessity 
of giving any reasons for its judgment, but 
now an unfeeling legislature compels it to 
give numerous reasons in the form of a sche- 
dule, so that the parties may be able to know 
precisely what they are grumbling at. 

It may have been inferred that the Land 
Commission Courts are not looked upon 
with any great reverence in Ireland. Land- 
lords, of course, regard their proceedings as 





legalized robbery; tenants complain that 
they are not bold enough in carrying out the 
policy of the acts. Their composition, at 
times, has not been such as to inspire re- 
spect. There was one tribunal, for instance, 
whose chairman was particularly deaf, while 
its second member was irritable and snap- 
pish, and the third very irregular in his 
attendance. This body a witty Junior has 
characterized forever by defining it as “ con- 
sisting of three members, one of whom can ’t 
hear, the second won’t hear, and the third 
isn’t here.” But in the majority of cases 
the commissions are respectable, if sometimes 
mediocre. After all, they provide state 
employment for a number of deserving per- 
sons, they prevent legal business from be- 
coming utterly extinct, they do something 
to relieve the tenants, and as for the land- 
lords — well, they have something to grum- 
ble at.—Pall Mall Gazette. 
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IV. 


CHARLOTTE JOHNSON v. ARTHUR J. GLIDDEN, 
Supreme Court of South Dakota, 1898, 76 N. W. 


Rep. 933. 
FACTs. 
It chanced that Earnest Glidden (defendant’s minor 


son) 

By hook or crook had come to have a double- 
barrel gun. 

He sported it with glee ; like death, he loved a shin- 
ing mark ; 


He shot it ere the sun was up, he shot it after dark; 

In short, he was a nuisance to the neighborhood at 
large, 

And every day some novel prank was reckoned to 
his charge. 

The loving father heard of these repeatedly ; but yet 

He wouldn’t interfere to spoil the pleasure of his pet. 


One day, as Charlotte Johnson (the plaintiff suing 
here) 

Led out her colt to water, she saw the youth appear, 

Loaded for sport; and as the colt approached the 
watering trough, 

The wicked boy discharged the gun close to his 
head ; when off! 

Off ! went the colt like fun ; and off, alas! went Char- 
lotte too, 

Though not a lass in such a way as friends would 
care to view; . 

For, somehow, round her ankles the treacherous 
rope got twined, 

And suddenly she shot ahead, her balance under- 
mined ; 

Then, head o’er heels behind the colt she followed 
fierce and fast, 

Bound with the rope, expecting every moment was 
her last. 

Anon she ’d gain her feet and almost grasp her captor 
colt, 

And then her balance lose again, as off he ’d freshly 
bolt ; 

And while in this unequal yoke they scoured the 
prai-ie o’er, 

And countless bumps had made each bone in Char- 
lotte’s body sore, 

Defendant’s Earnest boy stood by the trough and 
gazed thereafter, 

And as he viewed the sportive sight, he doubled up 
with laughter. 





Laughter, though loud, not long, for when— But 
et us draw the curtain 

Over the scene with Pater that same night. But 
this is certain, 

‘Tis vain to lock the stable door after the horse is 
taken ; 

And Pater found he would have gained if only he 
had shaken 

The nonsense out of Earnest ere he had made a 
targe 

Of Charlotte’s colt. The gun bore now an action- 
able charge ; 

For next day came a sheriff’s writ, and then there 
followed fast 

Court, jury, lawyers, plaintiff’s tears, and so forth; 
till at last 

The verdict found him guilty of the damage Earnest 
wrought ; 

And now he files exceptions in the court of last 
resort. 


DEFENDANT’S EXCEPTIONS. 


’Tis just and right (so Scripture runs) 
On children’s heads to visit 

The father’s sins. Yet if the sons 
Have sinned, why, then how is it 
About the blameless father’s head ? 
Shan’t every wild young duffer 

Pay his own score? Or must, instead, 
His dad be made to suffer? 


The common law (we ’ve thought) has said 
The former view was right; 

Hereon we pray this Court to shed 

Its valuable light. 


OPINION OF THE COURT OF SOUTH DAKOTA. 


It’s useless here to say your son’s no agent, and all 
that; 

You can’t escape, by antique rules, the antics of 
your brat. 

*Tis true, no law has penalized the fact of having 
SONS ; 

But it’s a very different thing to let those sons have 
guns. 

It’s up to you to settle, on the maxim of Sic utere, 

And though ’tis true your boy, and not yourself, was 
here the shooter, he 

Was yours to govern; you, 7” re your scion’s deeds, 
are sciens ; 
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And nemo contra judices hoc auditur resiens. 

You could, but didn’t, stop the fun in Earnest; 
hence these weeps. 

So let the judgment down below stand here affirmed 
for keeps. 


MORAL. 


In South Dakota, courts may feign 
The common law is on the wane, 
And ban its primal curse ; 

But, since this case, ’tis safe to say 
To those who in the old States stay, 
“Go, father! and fare worse!” 


V. 
JOHN JONES v. SARAH JONES, Supreme Court of 
Illinois, vol. 71, p. 562, 1874. 


PRINCIPLE. 
I. 
If in expelling trespassers from one’s own land 
Care is not taken fittingly to stay the hand 
Before excess is reached, a just and safe excuse 
May be entirely forfeited by such abuse. 


FACTs. 


2 


It seems that Sarah Jones one day 
To John Jones’ farmhouse made her way ; 
The record does not make it plain 
Why she should go, or why remain. 
At any rate she quickly found 
Her namesake did not want her ‘round 
His premises ; and he proceeded 
To tell her so. 

But Sarah heeded 
Naught that John said or did ; and so 
Began the tale of woman’s woe: 


. 
John first of all with heavy hand struck Sarah on 
the face, 
And then in wrath at finding that she stoutly kept 
her place, 








And pushed her through the gateway (still engaged 
in kicking hard) ; 

And eke two hundred yards he followed close the 
hapless Sarah 

With kicks and pushes sandwiched in amid her 
screams of terror. 

At last amid the shower of kicks she gained the 
highway fence ; 

Then doughty John, still bent upon his task of self- 
defence, 

Took Sarah up and dashed her o’er to bite the high- 
way dust ; 

Then he returned; reflecting on the troubles of the 
just; 

And as he tied his necktie, and plied the brush and 
comb, 


| And picked the hayseed from his clothes, he sighed : 


* God bless our home!” 


JUDGMENT OF THE COURT. 
4. 

Of course, the sequel was, she sued for damages for 
bruises ; 

A gallant jury paid her well for all her sore abuses ; 

Had John but stopped at moderate force, he might 
have won the issue ; 

But, as it was, each kick became a trespass ad 
initio. 

And furthermore, as penalty both suitable and trench- 
ant, 

The Court remarked that, since it seemed John’s very 
ugly penchant 

For kicking folks had given rise to Sarah’s worthy 
suit, 

The verdict here should bear indorsement, ‘“‘ Double 
costs to boot!” 


MORAL. 
s. 
So men may boot, but women will weep ; 
And the man will find that the bill is steep. 
Although the tradition of law may say 
That his house is his castle, it does not pay 
To strain the maxim’s maximum sense 


| By kicking a lady over the fence. 


He kicked her out upon the porch; thence kicked | 


her down the flight 


Of steps in front; this merely served to whet his | 


appetite 
For further combat ; so he dragged poor Sarah down 
the yard, 


| 


Too many cooks may spoil the broth ; 
And too many kicks, when Jones was wroth, 
Brought him to grief. 

Let us learn from him 
That “ molliter manus” is plea too slim 
For a replication of “ too much vim.” 
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THE LAW OF THE LAND. 
XV. 
CHAPTER OF ACCIDENTS. 


By Wm. ArcH. McCLEAN. 


HE saying that accidents will happen in 
the best regulated families admits of 
various interpretations. It may be only a 
metaphor. The accident may be a black 
sheep, supposed to be in every family. The 
one who, instead of taking steps heavenward, 
runs a pace the other way, yet black sheep 
have their uses to show how human all of us 
are. There isno best regulated family which 
has been able to assimilate all the virtues, so 
that the surname stands but for an expression 
of them. When a family reaches that con- 
dition, the type is generally a Pharisee. The 
family possessed of a belief that the accident 
is an impossibility with them is the family 
that will soon run upon a streak of the blood 
of the old Adam in their veins. 

The accident may be no more than a fam- 
ily skeleton we are all supposed to have clos- 
eted in our castles. It may be a thing re- 
lated to the black sheep, except instead of 
having vitality and life, it has only bones, 
something to scare children with, to frighten 
them into being lambs. We cannot all be 
lambs, if we were they would be a drug on 
the market. The existence of lambs neces- 
sitates some one to do the shearing. A 
skeleton is the past tense of which black 
sheep is the present and future tense. Their 
uses are supposed to be the curbing of the 
pride of families, as Saxe puts it, 


Depend upon it, my snobbish friend, 

Your family line you can’t descend 

Without good reason to apprehend 

You'll find it waxed at the farther end 
By some plebian vocation. 

Or, worse than that, your boasted line 

May end in a loop of stronger twine 
That plagued some worthy relation. 





It may be some family has been attempted 
to be so regulated as to eliminate the possi- 
bilities of an actual bodily accident. It is 
curious, however, how these attempts over- 
shoot the mark, and how things in this world 
go by reverses. There are mothers who will 
not let children be children, run and play, for 
fear the darlings will perspire and catch ‘a cold, 
or become short of breath and have heart 
disease, or meet with some other accident. 
They had heard of this, that and the other 
thing, and they shake their heads, saying, 
“No, no,no.” These are the children reared 
like hot house plants, indoors in sight of 
fond mother and out of reach of harm. Let 
such a child walk abroad, and we all have 
known of such incidents, and let a brickbat 
be hurled into the air by some other child, 
singing, ‘“ Whatever goes up is sure to come 
down,” while all other children will get out 
of reach of harm’s ways, the hot house plant 
will, in spite of fate and his rearing, get un- 
der that descending brick if there is any way 
to do it. They never go out of doors with- 
out stumbling over their own feet or some- 
thing else, being bitten by a dog, tearing 
their clothes and disfiguring themselves, while 
other little ragamuffins, whom fond mothers 
pity, go through perilous childhood scot free 
from accident. The pity has been wrongly 
placed. There comes a time when fond 
mothers cannot make life smooth. Then the 
little ragamuffins step as gingerly through 
such times as their bare feet once missed 
broken glass and rusty nails, while the hot- 
house plants watch the performance. Of 
course it is not meant to insinuate that one’s 
parents ought to turn loose their young to 
grow up like ragged robins, but it is simply 
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an illustration that there are accidents and 
accidents. 

Man’s life is hemmed around with acci- 
dents, episodes in which the hindsight seems 
so much more of an elaborate affair than the 
foresight. Events which one’s own careless- 
ness and thoughtlessness have helped to 
bring about, or frequently some one else's. 
Happenings that have proceeded from some 
unknown cause, as utterly impossible to fore- 
know as that that beautiful curve from the 
pitcher’s box was to be a foul tip off the bat, 
which was to describe an arc of a hundred 
yards and land on your proboscis. Or they 
have proceeded from known causes accom- 
panied with unusual effects. You may have 
been the umpire of the home team and 
handed down a more than unusual unright- 
eous decision, which you knew would make 
trouble with the accompaniment of bats and 
other things hurled at you, which you would 
not always be able to dodge. 

Accidents are usually the unexpected. 
One half of the definition of faith may aptly 
apply to that of accident — the evidence of 
things not seen. While faith may lend a 
meaning to accident, it is not to be inferred 
that there is to be any return of favors on 
the part of the latter word. Come to think 
of it, however, the accident of birth has a 
great deal to do with the character of one’s 
faith. 

The age we live in is continually being re- 
duced to an epigram. Here is another. 
This is the age of insurance. One can in- 
sure his own life for the benefit of his wife, 
children or creditors, or he can insure the 
lives of his wife, children or creditors for his 
own benefit. He may insure himself an en- 
dowment for his old age or a cash surrender 
value for the times when he may be hard up. 
He can insure his home and property against 
the elements, fire, water and air, against the 
accidental fire, the fire from lightning, and the 
fire of criminal origin, against the water do- 
nated in the attempt to outen the fire and 
against the freaks of air in cyclones, torna- 





does and simoons. He can insure his own 
honesty or the honesty of his employees and 
servants. He may insure his title to lands 
against the flaws and technicalities which the 
legal world may pick in the same. He may 
insure his beasts of burden, his keys and 
packages, even those of his wife containing 
the new hat, etc. This idea of protecting 
one’s self against the contingencies of life has 
seized upon the life of the people. Any new 
method to take money out of the pockets of 
the people for purposes of insurance that 
are laudable and those that are not, need only 
be suggested to have a company formed to 
develop it. 

It is not surprising then to find a large 
amount of insurance in force against accident 
to life and limb. It has come to be a fact 
with much insurance, that it is given a name 
which is supposed to cover a multitude of 
enticing virtues, but is an attempt to get as 
much of one’s money for as little as can be 
given in return, which admonishes one to al- 
ways look close to the terms of the policy, 
for there be invidious distinctions. 

Webster defines the word “ accident ” as an 
event that takes place without one’s foresight 
or expectation, an event which proceeds 
from an unknown case, or is an unusual ef- 
fect of a known cause, and therefore not 
expected. Or, as expressed by a court in 
elucidating this definition, an accident is an 
event happening without any human agency, 
or, if happening through human agency, an 
event which under the circumstances is un- 
usual and not expected by the person to 
whom it happens. That is what an accident 
means to you and to me. 

Insurance companies however, in the de- 
sire to insure themselves against paying the 
amount nominated in the bond paid for, in- 
sert limitations to the definition, such as that 
the policy does not cover “intentional inju- 
ries inflicted by the insured or any other 
person.” The first part is proper, for inten- 
tionally self-inflicted injuries are not to be 
encouraged, but “or any other person ” gives 
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a broad gauged road of escape to the insurer. 
Any accident through human agency unusual 
and unexpected to the person to whom it 
happens may have been intended by the hu- 
man agency inflicting it, and proof of such 
intention is a complete defense. It would 
be against the public welfare and morals to 
permit an insured to hire some one to chop 
off a hand, or gouge out an eye, or saw off 
a limb, and then compel an insurance com- 
pany to pay for an accidental injury. But 
to be murdered in cold blood with malice 
aforethought, being a very unusual and un- 
expected event to the person to whom it 
happens, and then have the insurer defend 
on its policy that the murderer intentionally 
took your life is a reductio ad absurdum as 
far as protection from accident is concerned. 
Accident insurance containing such a clause 
is more or lessa misnomer. As a fire is not 
a fire when caused by lightning, and there 
must be a lightning clause in your policy, so 
when you buy your accident insurance be 
sure that it contains an intentionally murder 
clause. 

An illustration of the kind of insurance 
noted is the following: Insured was em- 
ployed as a coal heaver in a coal shed where 
he was to spend the night with a companion 
hdisting coal. The night was very dark, it 
thundered and lightened and rained. The 
two worked continuously until eleven o’clock 
with their backs toward the railway track 
upon which the coal shed opened. There 
were two lighted lamps near them. When 
they had partly raised a bucket of coal and, 
so far as it appears, when they were utterly 
unaware of the presence of any human being, 
they were startled by a pistol shot which 
sent a bullet crushing through the brain of 
insured and followed by two other shots. 
The shots proceeded from open side of shed 
next railway track. The evidence was suffi- 
cient in the opinion of the court to show that 
the assassin intended to shoot the insured, 
and that when shooting he knew that he was 
shooting him and intended to kill. He did 





not direct his fire at the companion but se- 
lected his victim, followed it with two other 
shots, evidently aimed with murderous in- 
tent, and when he stood near enough to his 
victim to quite touch him with extended hand, 
the insured being burnt about the face with 
powder. The court asks, is it not a just and 
reasonable conclusion that the assassin recog- 
nized and had no doubt of the identity of his 
victim? There is no evidence, fact or cir- 
cumstance tending to show or even suggest 
that the death of insured was accidental 
within the meaning of his policy, that it was 
not an intentional injury inflicted by the in- 
sured or any other person. 

With courts, however, thereare distinctions 
within distinctions just as there are in this 
world wheels within wheels. Another court 
reviewing a killing where policy did not cover 
a death by accidental means which was the 
result of design either on the part of the in- 
sured or any other person, reasons if a per- 
son should draw a pistol in a crowded’ street 
and deliberately fire the same with the intent 
of killing some one, there would undoubtedly 
be a design to kill or wound some one but no 
design to kill or wound the particular person 
injured. Suppose for purpose of plunder a 
passenger train was derailed, knowing such 
an act is liable to kill or injure some one but 
having no design to kill any particular per- 
son and the insured is killed, can it be said 
that his death was not accidental? Suppose 
one fires a pistol in the air. He fires by 
design but does not intend to kill any one. 
The shot strikes the insured and kills him. 
The act which causes the death — shooting 
of the pistol — is designed and therefore not 
accidental, but the killing is certainly acci- 
dental and not designed. If the pistol is 
fired at one man and hits another, is it any 
less accidental as far as the person hit is con- 
cerned or the mind of the person who does 
the shooting? And if the shot is fired at the 
insured in the belief that he is another man, 
is not the character of the act the same? The 
death of the person thus killed must be con- 
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sidered, as far as he is concerned, an acci- 
dent. 

The circumstances under review were the 
killing of a man by an officer, who had been 
ordered to arrest him. The man came to 
a door, said nothing, did not throw up his 
hands when commanded. The officer fired, 
then entered the room in which the man had 
been whiling away the time with several com- 
panions with the pasteboards as men will do. 
There was conflicting evidence on the point 
whether the officer knew the man he shot. 
He contended he did, but another witness 
said that the officer after entering room 
pointed his pistol at a third man saying, “ You 
are B. U.,” to be told “ No, you’ve killed your 
man.” The court held the case was for the 
jury to decide whether the officer knew the 
man he killed at the time he fired the pistol 
shot, that if he did not know the man he 
fired at was B. U. though he was the one 
man to be arrested, he did not intend to kill 
him, hence it could not be said that the insured 
lost his life by the design of the officer. 

When your accident policy provides that 
it does not insure from intentionally inflicted 
injuries and no words are inserted indicating 
a third person, an injury intentionally in- 
flicted by another is not included. In such 
cases the courts will hold that the word inten- 
tionally refers to the insured alone. When 
in this shape your policy contains the murder 
clause and you may permit yourself to be 
murdered with impunity. 

When anything happens to you and you 
carry an accident policy you can rest assured 
that the law will be on your side unless you 
leave unquestioned proof that you shuf- 
fled off your own coil. A man about to be 
injured is not expected to gather together 
his witnesses to see the act done so that he 
may clearly prove it afterwards to the insur- 
ance company. Courts have refused to give 
countenance to conditions in policies requir- 
ing proof of exact manner of the occurrence 
of the injury. So should you be sent home, 
as a certain railroad conductor was, a mass 





of bruises, but without the proof of the man- 
ner in which they were inflicted and you 
depart into some other bourne before you 
have had the chance to explain, your bene- 
ficiary will not be compelled to explain un- 
known circumstances. Proof of bruises or 
wounds causing death will be held to make 
out a prima facie case of death from bodily 
injuries through accidental means, the pre- 
sumption that they were accidental being on 
your side. Further the legal presumption is 
that you did not intend to do yourself any 
harm —to suicide—and that no one else 
intended to injure you but that the injuries 
were accidental. Again the court will say 
that your policy is to be liberally construed 
in favor of the insured, yourself. The in- 
sured has paid his money, the insurer has 
taken the money, and if there is any legal 
way to compel the insurer to give that which 
has been paid for, it will be done. 

But what is an accident so that you may 
know it when you make its acquaintance ? 
Or what has been adjudged to be an acci- 
dent so that you may know what the thrilling 
experience is in the terms of your accident 
policy? The majority of mortals believe 
that to die is the greatest accident, but dy- 
ing is just as natural an everyday occurrence 
as living. True, it often takes place through 
disease and infirmities that flesh is heir to, 
and might be said to be without any human 
agency. It is a very unusual, unforeseen 
accident, as it were, as far as you are con- 
cerned, the only experience of your life you 
do not live through. Once is enough for 
you, for you are no cat with nine lives. You 
may look upon it as a supreme accident 
whenever it occurs, but as it is given to all 
men to die once, legally the fact of death is 
no accident. It is the manner in which you 
die that determines whether it be accidental. 

There is a unique case upon newspaper 
authority. One traveling in Kentucky was 
bitten so severely by a native, to the manor 
born, mosquito that he died. It seemed to 


the beneficiary under his policy that this was 
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an accident. That it was without human 
agency, though brought about by that which 
lived on human blood. It was the unusual 
and unexpected. The man never dreamt 
of meeting that mosquito in mortal combat. 
He had doubtless had many encounters with 


_others of the same enemy whom he had van- 


quished. He doubtless had known his enemy 
generally and specifically, from the common 
ordinary buzzer that abounds everywhere, to 
the great, aristocratic Jersey, but he evi- 
dently had never been to Klondike or met 
a Bourbon. It seemed to the insurer that 
any mortal who was so thin-skinned, so del- 
icate, so weak and infirm as to let such a 
thing as a mosquito do him up, died from 
causes that were not accidental. The court 
held that that bite, at the right time, in the 
right place and by the right mosquito, was 
an accident. 

Whenever you are waylaid and assassin- 
ated for purpose of robbery, whether it is in 
Chicago or in the remains of the wild and 
woolly west, your death will be by accidental 
means. There will be surcease for the sor- 
row of your beneficiary. 

If a mob hang you by the neck by reason 
of some mistaken identity, or out of some 
passing humor which did not deserve hang- 
ing, your death will be through accidental 
means, though it has the appearance of a 
rope. 

If you try to eject some one from your 
castle or from the hotel you own, who was 
ordered to go and did not do so, and you are 
shot by the one being ejected, it is an 
accident. In fact, all wilful murders, pre- 
meditated murders and manslaughters are 
accidents, unless your policy says something 
about intentionally inflicted injuries by third 
persons. 

If you are a somnambulist and crawl out 
of windows, walk on the edge of roofs, and 
do the many other difficult feats one can 
only do when asleep, such, for instance, as 
while traveling by railway you arise out of 





your berth, walk to the car platform and step 
off into space, it is no self-inflicted injury, 
but an accident pure and simple. 

If you, in a state of mental aberration, kill 
yourself, you do not know what you are 
doing. You are not conscious that you are 
going to do an injury to yourself. You would 
never do it if you were in a condition to take 
a second thought. You are not accountable, 
and unless your policy provides for suicide 
while insane there is the highest authority 
that an insane suicide no more dies by his 
own hand than the suicide by mistake or 
accident, and that bodily infirmities and dis- 
ease do not include insanity. 

If you should meet with an accident that 
was not sufficient to kill you, as a wound or 
blow on the head, but that leads up to an- 
other, by which you tumble off of a bridge 
into water where you are drowned, your 
death is only doubly accidental. Or should 
you be subject to the infirmity of epileptic 
fits and hence are not able to choose the 
spots in which to have them, and you are 
seized while in the waters of a brook and 
drown, death is not due to the epileptic fits. 
It was the cause of your being in the water 
in a helpless condition ; but the fact of being 
drowned while in such a condition is an in- 
jury by accidental, external and visible means. 
Drowning is always death by accident unless 
self-inflicted, and the same is true where 
death occurs by taking poisons by mistake. 

Fright is an accident. It is the unusual, 
the unexpected. You may mean to frighten 
some one else but you never meant to let 
yourself be frightened. It is all right to 
jump at some one else but all wrong to be 
jumped at. It is thrilling to behold some 
one in danger, but it is being thrilled to be 
in danger yourself. If your horse becomes 
frightened at an unsightly object and runs 
away, though you succeed in bringing him 
under control without being upset or coming 
in contact with anything, yet the excitement, 
or fright, or strain is such that you die an 
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hour afterwards, death is caused by bodily 
injuries effected through external, violent 
and accidental means. 

Just what is external, violent and acci- 
dental has been the source of a divergency 
of judicial opinion. One court being of the 
opinion that where there was no outward 
and visible signs of injury and violence by 
which insured accidentally came to his death, 
it was not through external, violent and acci- 
dental means, and prevented recovery in the 
case of a beneficiary of a physician who drank 
by mistake water from a goblet in which was 
some poison. The more general judicial 
opinion, however, is that poison by mistake 
in a glass, or gas in atmosphere, is an external 
cause and is a violent agency in the sense 
that it worked upon the insured as to cause 
death. That a death is the result of acci- 
dent or is unnatural, imports an external and 
violent agency as the cause. 

Where policies are worded so as not to 
apply to the taking of poisons or inhaling of 
gas they do not mean exactly what they say. 
If you register at a hotel and wake up dead 
by reason of accidentally breathing an atmos- 
phere full of illuminating gas, there will 
be a recovery, though your policy excepts 
death by inhaling gas. You may have been 
a back number and blew out the gas imagin- 
ing that it was a tallow dip. It was an ac- 
cidental not a conscious act. In order that 
insurer shall not be liable for a death by 
inhaling gas means a voluntary and _intelli- 
gent act by the insured and not an involun- 
tary and unconscious act. Of course you 
inhaled the gas that put you so soundly to 
sleep but it was not an act of volition ; if you 
had been consulted you would have pre- 
ferred inhaling the odor of new mown hay. 

One court has well classified the various 
legal kinds of accidents. They are divided 
into two large divisions. First, those that 


befall a person without any human agency, 
as being killed by lightning or having a mad 
dog give you death by rabies, or being laid 





low by a mosquito. Second, those that are 
the result of human agency. 

The latter class are subdivided into four 
kinds. First, that which happens by your 
own agency, as if in walking or running you 
accidentally fall and hurt yourself, or as when 
absent-mindedly dreaming in the gloaming 
you make the acquaintance of a door partly 
ajar. Second, that which happens by the 
agency of another without the concurrence 
of your will, as one on a scaffold unintention- 
ally letting a brick fall from his hand to 
strike you below on the head. It may have 
been Patrick adjusting his pipe who let the 
brick loose out of his hod. Third, that which 
a person intentionally does whereby another 
is unintentionally injured, as firing a gun 
intentionally into the air and accidentally 
shooting you. The intentions are all right 
but the careless and thoughtless uninten- 
tions are all wrong. Fourth, intentional 
injury you receive which was not the result 
of rencounter or misconduct on your part 
but was unforeseen. The court of but one 
state in these last days of the century could 
have used that word “ rencounter’’ so signifi- 
cantly and naturally. Other courts would 
have chosen homely, ugly-sounding words to 
express the same idea. Can you locate it? 
It could only have come from the haunts of 
that Bourbon mosquito. 

Accident policies usually provide against 
injuries resulting from voluntary exposure 
or unnecessary danger. It is the business 
of the company to sell you a policy with as 
many conditions in it that can be put in and 
still have a marketable residuum. It ought 
to be your business to get your money’s 
worth of chances, for it is doughnuts to dol- 
lars that it will be your luck not to make the 
intimate acquaintance of an accident until 
the day after the expiration of your policy, 
hence while it is in force you want it as 
broad as it can be bought. 

You are traveling and your train stops on 
a bridge. All the male passengers as usual 
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step off to interview the brakeman and tell 
one another what’s the matter. You fall 
through a hole in the bridge. It is an acci- 
dent and is no voluntary exposure. But if 
you walk home over a dangerous railroad 
trestle and fall through, when you could have 
gone home by a safe path, or you. sit down 
on a railroad track in front of an approach- 
ing engine, you are reckless because you are 
insured and your beneficiary may lose that 
which you paid for, on account of your volun- 
tary exposure or unnecessary danger. 

Another loop hole by which accident com- 
panies forearm themselves for escape is by 
providing against the results of unnecessary 
lifting and voluntary overexertion. 

In a recent case an insured was helping to 
arrange for an amateur entertainment in 
which a supposed strong man was to take 
part. He was to lift dumb-bells supposed 
to weigh from 300 to 450 pounds. The 
insured saw some boys playing with these 
heavy weights. It appeared to him the 
weights were not what they seemed to’ be or 
were lettered. In the laudable purpose to 
prevent a fake exhibition at the entertain- 





ment he proceeded to test the dumb-bells 
by picking one of them up. It seemed easy 
enough to do so, but while they were in his 
hands something gave way in his back per- 
manently injuring him. The defense of vol- 
untary overexertion according to the terms 
of his policy did not avail, the court remark- 
ing that an accident policy undoubtedly con- 
templates that even a capitalist will do some 
lifting without physical or moral compul- 
sion, 

It may be the better part of wisdom not 
to be a participant when accidents are run- 
ning around at large seeking whom they may 
devour, if for no other reason than that you 
will never know until it is over what the 
exact nature and character of the incident 
will be. If, however, you must be in at the 
death, if you must be a hero, —and the world 
is in need of heroes at all times and in all 
places, — it is also the better part of wisdom 
to have a policy upon which recovery is possi- 
ble, for your beneficiary will have more re- 
spect for your memory if she recovers a judg- 
ment in place of paying costs for a failure 
to do so. 





CHAPTERS FROM THE BIBLICAL LAW. 
IX. 
THE TRIAL OF ACHAN BY LOT. 


By Davip WERNER AMRAM. 


T is well known that among the He- 
brews, God was supposed to be present 
in the Courts of Justice, and judgment was 
pronounced in his name. The trial of a case, 
therefore, partook somewhat of a sacramen- 
tal character. This was due, no doubt, to 
the fact that, at a certain period in the his- 
tory of the people, the offices of priest and 
judge were united; and people went to the 
priest to decide their disputes, even as they 
went to him to guide them in religious mat- 
ters. 
It is also well known that divination and 





sorcery in their various forms were practiced, 
and that decisions and opinions obtained by 
these means were given by the priests. The 
common method of obtaining a decision was 
by casting lots. “Chance” was not deemed 
fortuitous, as with us, but was supposed to 
be a direct result of divine action. Hence, 
the casting of a lot, when done by one in 
office, was supposed to be an expression of 
divine will, and gave the issue in doubtful 


matters. 
A remarkable instance of the use of the 
lot in the determination of a question involv- 
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ing life and property is furnished in the re- 
corded case of Achan, in the seventh chapter 
of the Book of Joshua. The circumstances 
of the case are as follows : 

After the City of Jericho had fallen, the 
entire city with all its inhabitants, and with 
alk the property contained in it was ordered 
to be destroyed. It was “ Cherem,” that is, 
devoted to God. The idea underlying the 
word Cherem, was not so much that the ob- 
jects were devoted to God, as that they were 
not devoted to man ; in other words, that man 
had no right to use or enjoy them. It is 
recorded (Joshua vii. 21), that the Hebrews 
“utterly destroyed (devoted) all that was in 
the city, both man and woman, young and 
old, and ox and sheep, and ass, with the edge 
of the sword.” It seems, however, that one 
Achan had secretly appropriated some of the 
spoils of the devoted city. Asa result, Jeho- 
vah is said to have been angry with the 
people, and to have withdrawn his favor and 
assistance from them, so that they could not 
maintain themselves against the foe. 

Joshua, having been informed of this fact, 
determined to ferret out the offender and 
punish him, and thus regain divine favor. 
The problem presented no difficulties to him. 
He did not depend upon human testimony 
for the purpose of discovering the criminal, 
and he therefore notified the people, “ Sanc- 
tify yourselves for the morrow, for thus saith 
Jehovah, the God of Israel. There is Cherem 
in thy midst, oh Israel ; thou canst not stand 
before thine enemies until ye take away the 
Cherem from your midst. In the morning 
therefore, ye shall be brought according to 
your tribes and it shall be that the tribe which 
Jehovah shall seize shall come according to 
its families; and the family which Jehovah 
shall seize, shall come by households ; and 
the household which Jehovah shall seize, shall 
come man by man; and it shall be that he 
that is seized with the Cherem shall be burnt 
with fire, he and all that he hath, because 
he has transgressed the covenant of Jehovah, 
and because he has wrought folly in Israel.” 





Jehovah himself was going to discover the 
offender by a means which is not fully ex- 
pressed in the Biblical record, but which 
appears clearly enough. 

At the central sanctuary of the camp, the 
priests were to cast lots for the various tribes 
of Israel, and the tribe which was “ seized,” 
that is to say, which was marked by the fatal 
lot, was to be balloted for according to its 
families and the family according to its 
houses ; and the house according to its mem- 
bers, one by one; and thus the lot would 
ultimately fall upon one man who would 
thereby become known as the offender. 

Skeptical critics see in this method of 
discovering the offender, merely a piece of 
chicanery on the part of the priests, who are 
presumed to have discovered the real of- 
fender by more natural means, and to have 
resorted to this remarkable method of dis- 
covering him merely for the purpose of over- 
awing the people and strengthening their 
own power over them. This, however, is a 
very crude criticism. It is more likely that 
the determination of the offender by lot was 
really resorted to so as to obtain a confession 
from the guilty person through fear. How- 
ever it may be, this procedure was followed, 
and the lot eventually fell on Achan, the 
son of Carmi, the son of Zabdi, the son of 
Zerah, of the tribe of Judah. 

Had this method of fixing the guilt on the 
real offender been believed to be unfailing, 
Achan would immediately have been put to 
death. The record, however, shows that 
Joshua was by no means convinced that 
Achan was the real offender, and he said to 
him, “My son, give, I pray thee, honor to 
Jehovah, the God of Israel and make confes- 
sion unto him, and tell me now what thou 
hast done. Do not hide it from me.” 

Joshua, from his general experience in 
warfare probably knew that it was no uncom- 
mon thing for soldiers to appropriate some 
of the spoils of war, and that, in all probabil- 
ity, many of his soldiers had offended in this 
manner at the fall of Jericho. To make an 
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example of one was deemed sufficient, and 
Joshua no doubt felt satisfied that, if the lot 
fell upon one of those who had been guilty, 
a confession of guilt would eventually follow. 
It was therefore unnecessary for Joshua to 
compel Achan to confess by threat. His 
simple request for information was followed 
by a full confession, “ And Achan answered 
Joshua and said, Indeed, I have sinned 
against Jehovah, the God of Israel, and thus 
and thus have I done. When I saw among 
the spoils a goodly Babylonian cloak, and two 
hundred shekels of silver and an ingot of gold 
of five hundred shekels weight, then I coveted 
them and I took them, and behold they are 
now hid in the earth in the midst of my tent ; 
and the silver under it.”” Joshua thereupon 
sent messengers to Achan’s tent and dis- 
covered the articles which he had described, 
and then there was meted out to Achan the 
punishment for his offence, in accordance 
with the law of the times which “visited the 
iniquities of the fathers upon the children.” 

According to the old patriarchal notion, 
the family was a unit and its members were 
held responsible for the conduct of each 
other. Hence the children suffered for the 
crime of the parent and vice versa. Under 
this fierce law, a crime resulted in the blot- 
ting out of an entire family, and it was not 
until late in the time of the Kings that a 
more modern notion of the nature of crime 
prevailed. The individual was made respon- 
sible for his acts, and the family was no longer 
compelled to suffer for the crime committed 
by any one of its members. The old notion, 
however, of the solidarity of the family has 
not entirely died out, even in our own day. 





It expresses itself very often in social ostra- 
cism of the innocent members of a criminal’s 
household. Modern society unconsciously 
testifies to the old belief, that blood relation- 
ship attainted all those who were connected 
with the real offender. 

Joshua then proceeded to execute the sen- 
tence of the law and he took Achan and the 
silver and the cloak, and the ingot of gold 
and his sons and his daughters and his oxen 
and his asses and his sheep, and his tent and 
everything that he had, and brought them 
up to the Valley of Achor, and there Joshua 
said to Achan, “ As thou hast troubled us, 
Jehovah shall trouble thee this day; and all 
Israel stoned him with stones and burnt them 
with fire, and stoned them with stones, and 
they raised over him a great heap of stones 
unto this day.” 

Although Joshua and the people of Israel 
were at that time conducting a great military 
campaign in the enemy’s country, they never- 
theless observed an old custom in the execu- 
tion of criminals. No criminal was put to 
death within the boundaries of the town in 
which he lived ; he always was taken outside 
of the town, into some deserted place, and 
there executed. 

Later on in the history of the Jewish peo- 
ple, the larger towns had a regular place of 
execution outside the walls. The place was 
shunned by the people, just as the people in 
our days, shun the gallows tree. 

In this case, Achan was taken outside the 
camp to a neighboring valley, and there, to- 
gether with his entire family and property, 
was destroyed. 
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THE PENOBSCOT INDIANS. 


By GEORGE J. VARNEY. 


LL persons who are conversant with 
the pioneer history of New England 
are aware that hostilities between the white 
settlers and the Indians, in that period, were 
frequent and sanguinary. For nearly one 
hundred and fifty years, since, — even to the 
closing decade of the nineteenth century, the 
two races had lived in peace,—when war 
again arose between them within the terri- 
tory of the Tarratines. 
At the time of Captain John Smith’s visit 
to New England, in 1614, the population of 
the region now known as the State of Maine 
was estimated to be about thirty thousand ; 
and of the four tribes, the Tarratines, occu- 
pying the Penobscot River region, were far 
the most numerous and powerful. 

The seat of the recent disturbance is up 
the Penobscot River, where the remnant of 
the powerful old tribe occupies one hundred 
and forty-six islands, — extending from Old- 
town (which is some twelve miles above 
Bangor) to the town of Lincoln, —a distance 
of nearly forty miles. 

The four townships reserved for these 
Penobscot Indians by the treaty of 1819 
with Massachusetts (accepted and assumed 
by Maine in the following year, when she 
was separated from the former) were sold 
many years ago, and the proceeds have since 
been held by the State as a fund for the 
benefit of the tribe, the legislature annually 
appropriating a sum for educational, religious 
and economic purposes. The Indians on the 
reservation are not taxed, neither do they 
vote on other than their own internal affairs. 

When the townships were sold, the tribe 
was required to reside in the remaining por- 
tion of its territory,—the islands in the 
Penobscot. The location was regarded as 
specially suitable to the wants of these In- 
dians, both by the state authorities and by 





themselves. Some of the islands are very 
fertile, and all furnish abundant fuel, —an 
essential article in the long northern winters, 
—either by natural growth or by drift on 
the shores. The chief village of the red 
men is on Indian Island, — sometimes called 
Oldtown Island, from being opposite a village 
of that name, belonging to the white people. 

At the period when the Gulf of Maine 
was first explored, the French voyagers 
gave the name Norimbecague — since become 
Norumbega — to the region along its north- 
ern side, and the Penobscot was known as 
the “river of Norumbega.”” The belief was 
prevalent that a magnificent semi-barbarous 
city, bearing the same name, was located 
somewhere up the “great river.” Its site 
was even laid down on one noted map — that 
published in Antwerp in 1570. Nota few 
adventurous voyagers — French, Dutch, 
English, Italians and Portuguese — listened 
with interest to tales of its splendor. Whit- 
tier, in his poem, “ Norumbega,” has pre- 
sented the pathetic story of one of these, a 
Norman knight, who perished in his attempt 
to penetrate to the mysterious city. As the 
shadows of evening fell upon his dying 
couch, his face lighted up,— 

“T see,” said he, “ the domes and spires 
Of Norumbega town.” 

When, years later, the Sieur Samuel 
Champlain, in the service of France, sailed 
up this lordly river, he found “ under the 
hemlocks on the shore” the grave of the 
luckless explorer. 

Our definite knowledge of the Penobscots 
or Tarratines begins about the time (1660- 
1665) that Baron Castine came among them, 
married the daughter of the chief sachem, 
Madockawando, and finally settled on the 
high peninsula on the east side of the bay, 
which has ever since borne his name. 
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Madockawando was the first of the head 
chiefs of whose name we are certain. He 
was succeeded by his cousin Wenamovett — 
who also bore the names of Wenogget and 
Wemenganett. Another, Mugg, was fright- 
fully active in the period of the first and 
second Indian wars—1675 and 1688-91. 
Six head chiefs filled the period from the 
middle of the eighteenth to the middle of the 
nineteenth century. These were Tomer or 
Tomasses, “ Squire Osson,”’ Orono, Aitteon, 
Lolan and Aitteon, 2d. 

Osson, who was commissioned justice of 
the peace, died in his eighth year in office, 
at the age of 100 years. One of the islands 
of the tribe bears his name. The “good 
Orono” was said to have been a grandson 
of the elder Baron Castine. He was a 
zealous Catholic, and, with all his people, 
was loyal to the Americans throughout the 
Revolutionary war. It has been said of him 
that he was a hunter in three centuries, — 
having entered his rest in 1801, at the age of 
113 years. His squaw —addressed, by 
courtesy, as “ Madame Orono” — died eight 
years later, aged 115 years. .An island of 
the reservation and the State College town 
near by on the river, were named in his 
honor. 

The common Indian often has very indefi- 
nite ideas in regard to age and time and, in- 
deed, as tonumber, when this is large. A gen- 
tleman visiting Oldtown a few years ago met 
a garrulous old fellow who confessed in 
modest manner to being very old. 

“ How old are you ?” asked the visitor. 

“QO, eighty-two,” he replied. 

The respectful manner in which the quer- 
ist scanned his features encouraged the In- 
dian to add, 

“My father was very old, too. He was 
seventy-seven !” 

“ When did he die?” 

“ Four years ago.” 

This aboriginal genealogist followed up 
this data— which he observed had made 
quite an impression—with the statement that 





he himself had some Mohawk blood in his 
veins. This nation was greatly respected by 
the Tarratines, no doubt partly from the vic- 
torious raid of a war party of Mohawks 
through the Penobscot region eastward to 
the Schoodic Lakes, where they were met 
by the St. John and Quoddy tribes, and a 
great battle was fought. When our descend- 
ant of heroes was questioned as to how an 
Indian of this strain of blood came to be a 
member of an Indian tribe on the Penobscot, 
he explained that it was through his aunt’s 
husband. There is no doubt, however about 
Orono’s great age. 

Aitteon, who succeeded him in the chief- 
tainship, was a grave and silent man, and of 
considerable ability. He made a trip to Bos- 
ton by water in 1811, and died by his own 
hand on his return. His successor, Joseph 
Lolan, a very weak man, was said to have 
owed his election to his handsome wife. In 
1816, the tribe adopted white men’s titles 
for their head officers, and elected John Ait- 
teon, son of the former chief of that name, 
as “ governor.” 

The new head-man was of handsome and 
commanding person, but of little ability. 
Sometime after he had assumed office, his 
wife confessed to a temporary aberration of 
her affections from him; the lieutenant- 
governor, John Neptune, being the partner 
of her liaison. The latter was a full-blooded 
Indian of much ability. The two officials 
met and fought with knives, but were sepa- 
rated without either having suffered any se- 
rious wound. For years the tribe found it 
difficult to keep them from renewing the con- 
flict, and became divided in regard to the 
proper course to be pursued in reference to 
this public scandal and disturbance. 

The hostile chiefs finally became recon- 
ciled, but they were still unable to quiet 
their people. One party desired to remove 
both the men from their offices, but there 
was an opposing party nearly equal in num- 
bers. The kindred tribes, the Indians of 
Passamaquoddy Bay and the St. John river, 
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were invited by the party devoted to good 
morals, to send delegates to assist in estab- 
lishing a better government on the Penob- 
scot. 

In 1838 twelve delegates from the St. 
John and twenty-one from Quoddy met their 
brethren at Oldtown, to assist in deposing 
the unworthy rulers, — one for his crime, the 
other for its condoning. Neptune himself 
was the principal speaker in opposition to the 
movement. The following are extracts from 
a portion of his speech which has been pre- 
served : 

Brothers, we boldly come here. We face 
the storm. We fear not, for our hearts are firm 
as rocks which never move. 


There is extant only the briefest summary 
of the body of his address. He said that 
twenty-two years before, he and Aitteon were 
elected governors for life, according to In- 
dian usage. Hisaddress closed with this pas- 
sage, — very shrewd in its pathos and covert 
threat : 

Will brothers turn to bears, to tear us in 
pieces? Come they here to dig our graves be- 
fore we die? Thenisourend come. Soon will 
white men push us off to drown. The Great 
Spirit sees it. His eye is over every star. He 
knows all things. Yes, He knows John Neptune 
has the soul of his father, — Never-Afraid. He 
will never turn his back to fighters, — brothers 
or bears. He is sachem for life. 


The Quoddies had an orator also, — Sa- 
battis Neptune. His reply to this sturdy 
and obstinate offender was in part as follows : 

We come here, a great way from home, to 
hear what our brothers speak of John Neptune 
and his party friends. Many say he drinks a 
great deal of strong water; then his words very 
loud ; his eyes flash fire. 

The accuser next devoted some time to the 
evidence of Neptune’s many social immoral- 
ities, which he denounced vigorously. His 
closing sentence was, “ Aitteon and Neptune 
are joined together.” 

When the vote was taken, it was found 
that a majority were against the chiefs, and 





they were accordingly declared deposed. By 
other votings, Tomer Soc Alexis was elected 
governor and another Aitteon, son of John 
Osson, was chosen lieutenant-governor. 

Yet the matter was not settled ; the “ un- 
written constitution,” upheld by the bold and 
strong, prevented a change in the offices, 
and the flags of the rival factions continued 
to fly. There was much bitter feeling and 
excitement, but, finally, a letter from the 
governor of the state sent the delegates 
home. 

The legality of the election being disputed, 
the legislature of Maine, in 1839, passed an 
act which authorized the male Indians of the 
Penobscot tribe, of lawful age, to elect a gov- 
ernor and a lieutenant-governor, to serve two 
years, and until successors were chosen. For 
a long time attempts were made to elect un- 
der this act, but always the minority insisted 
on having its way, and, with the two old 
chiefs, it proved, every time, to be the stronger 
party. After the “gubenor” quarrel had 
continued many months, the disturbance was 
ended by a vote that the old chiefs, Aitteon 
and Neptune, should remain in viiice during 
their lives, and that after their decease the 
governor and lieutenant-governor should be 
elected annually. The moral triumph con- 
sisted only in a constitutional change by which 
hereafter misconduct in office could be 
brought to judgment with reasonable prompt- 
ness. A curious provision of the law, which 
explains the result of the first election under 
it, is that that which was known as the “old 
party” should first choose the governor, and 
the “new party” have its turn at the next 
election. 

The process of inauguration in its present 
degree of modification may be apprehended by 
a newspaper report of the one which occurred 
in the evening of January 4, 1899. It took 
place in the hall of the reservation at Indian 
Island. “The oath of office,” says the report, 
“was administered by Francis B. Sockalexis, 
ex-governor. The oath and the address of 
the governor were spoken in Indian, but were 
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interpreted by Frank Loring, known as 
*Big Thunder,’ the Nestor of the tribe.” 
This ceremony was followed by social festiv- 
ities, including the short-horn dance, snake 
dance and others. 

A gentleman whose youth was spent in 
the neighborhood of these Indians, writing 
for a religious journal in 1853, says: 


As we remember him [John Neptune] in our 
boyhood, he was one of the handsomest and stat- 
liest-looking red men we ever saw. With the 
weight of eighty-seven winters upon him, he is 
still noticeable for good person and dignified air. 
In middle life his understanding, intelligence 
and sagacity were equal to the performance of 
almost any service. 


In 1817, the next year after Neptune’s 
election to his office, he appeared in court at 
Castine, and addressed the judges of the 
Supreme Court of Massachusetts in mitiga- 
tion of the sentence of Peol Susup, an Indian 
of his tribe who had murdered a white man, 
William Knight, at Bangor. Though Nep- 
tune was then young, it is recorded that his 
bearing was calm and dignified, and that all 
who were in the court-room listened with 
profound attention to his argument. 

“You know,” said he, “your people do 
my Indians a great deal of wrong. They 
abuse them very much,—yes, they murder 
them ; then they walk right off,— nobody 
touches them. This makes my heart burn.” 

Peol Susup, the convicted murderer, ap- 
pears not to have been of pure Indian blood. 
He was a person of firm mind and fierce 
passions. A year subsequent to his crime, 
some who had seen him in their youth looked 
upon him in his prison. The writer has 
heard from more than one of these, when 
they had become old people, a description of 
his appearance there. The face of the dark 
red man was “ bleached almost to whiteness, 
his long black beard tangled and knotted, 
and his glaring eyes deeply sunken,” — was 
the relation of one visitor. They noted, too, 
his hurried pacing across his cell, his coming 





to and retreating from the grate, “his moan, 
like a child, and his shout like a madman.” 

At what date Susup died is unknown to 
me, but in 1852 his widow was the wife of 
the aged Neptune. 

A reminiscent native of the vicinity of 
these Indians (who was called by them with 
characteristic descriptiveness, “ preachman’s 
papoose’) says : 

We recall a time when drunken Indians were 
the terror of all the river towns; when children 
were chased in the road, or driven from home 
or the school-room. We have stood by our 
own mother, with the little flock clinging to 
her knees, — pale, motionless, horror-stricken, — 
when, with drawn knife, the red maniac yelled 
out, as he staggered to reach the little group, 
“Lum, lum! Me speak lum. Youno stamina?” 
[Rum, rum! I call for rum. Don’t you under- 
stand?] More than once was our parental fire- 
side invaded by a Penobscot in this wise; and 
by the inebriate, who, too helpless to attempt 
harm, fell dead drunk upon the floor; there 
coiling himself up as no one but an Indian can 
do, to sleep off his debauch; while the mother 
and children, tearful and sleepless, watched the 
night through for manifestations of conscious- 
ness, and of the terrible outbursts of ferocity 
which always marked the first hours of return- 
ing sobriety. 

Yet the drunken Indian is merely a little 
more crass and cruel than his superior, the 
white man, of similar habits. For half a 
century, however, such scenes have been in- 
creasingly rare. First, the Washingtonian 
temperance movement reformed the drinking 
usages of the more thrifty and respectable 
people of the State; then the stringent 
liquor laws operated to establish abstinence 
as the usual habit among the lower class. 

Old people of the Penobscot and eastward 
regions will sometimes tell of the occasional 
breaks of the milder inebriates of a later 
period, but of few instances of violent or 
threatening behavior. One Indian governor 
is remembered who, when in his cups, some- 
times perambulated the streets of Bangor, 
or of the villages, dressed in his military 
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uniform, or — when in milder mood — clad 
in more fantastic aboriginal finery, always 
with a troop of idlers at his heels. There 
were also a father and son, both con- 
firmed drunkards, cross-eyed and barefooted, 
— fiddlers, and the wags of their tribe, who 
frequented the river villages, always attract- 
ing about themselves a hilarious crowd, and 
gathered in many a loose penny. 

The policy of the Maine government 
toward the Indians is paternal. In 1894, 
the amount of legislative appropriations was 
$8,419.70, which is about the usual annual 
amount. This included the interest of the 
fund standing to the credit of the tribe. The 
items consisted of annuities ($1,700), seed, 
and often farming implements, bounties on 
crops, support of schools and school-houses, 
salary of the priest, governor, lieutenant- 
governor, superintendent of farming, and of 
financial agent. 

In January, 1880, the membership of the 
tribe had fallen to 245 persons; in January, 
1894, there had been an increase to the num- 
ber of 390. Apparently civilization, qual- 
ified by Maine law, is not destructive to the 
race. 

Beside the school at the Oldtown Island, 
there is one on Olamon Island, opposite the 
town of Greenbush. The old school-house 
at Indian Island having fallen into decay, in 
1894 a new one was built at a cost of $1,000, 
of which sum the State provided $400, 
and the Indians contributed the balance. 
The new school-room is furnished with 
blackboards, globes and maps; and it is 
stated that there are always a number of 
pupils in the school who are quite proficient 
in drawing. The teachers for many years 
have been young squaws. These are, for 
the most part, modest and dignified in de- 
meanor, and some have been persons of 
refined appearance. 

It was nearly a century ago that their 
aboriginal costume gave place generally to a 
transitional form of dress, — a mixture of the 
French Canadian, the English and Indian 





styles; but now for many years these gar- 
ments, — the three-cornered cap; the long, 
loose frock confined by a belt ; the blanket 
clumsily wrapped about the loins ; the leg- 
gins and the moccasin, have rarely been seen. 
The male Indian has long worn ready-made 
garments “same as white man,” while the 
other sex follow, as well as they know how, 
the fashions that come originally from Euro- 
pean capitals. 

A wedding on Indian Island — that is in 
“society” —is a rare occurrence; one a 
year would be a surprising number. At pres- 
ent, Sunday is the approved day for this 
ceremony. There was one ona certain mid- 
winter Sunday which I can describe. The 
marriage proper, in the chapel, was as the 
priests always make it, in this country, with- 
out respect to color, race or social position. 
On leaving the church, the wedded pair sep- 
arated, for not until the next night, in the 
midst of the dances, do the bride and bride- 
groom appear together again. 

Well back from the road on Indian Island 
stands a long, low building, toward which, 
over an ample yard, dim forms were descried 
hastening, in the early winter darkness. 
There is only a single portal, with a narrow 
door, for entrance or exit. You enter, and 
see that there is no window, except a few 
panes of cobwebby glass at one end of this 
long, low and only apartment of the build- 
ing, constituting the assembly hall of this 
community. The floor is worn so smooth 
that it reflects the light from the lamps that 
hang from the low ceiling. A very hot stove 
in a corner of the apartment makes the space 
about it uncomfortably warm, while all other 
parts remain uncomfortably cool. At the 
farther end is a very high narrow stage on 
which stands a piano covered with a red 
cloth. There are no chairs, but about the 
room is a continuous bench, along which sit 
or stand groups of slouchily dressed figures 
of each sex. The blue ceiling is relieved, 
here and there, by national emblems, — stars, 
eagles and stripes. 
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The hall is soon well filled with young In- 
dian bucks and belles and squaws with babes 
in their arms. The young Indians are good- 
looking, after all, and their actions are 
scarcely more uncouth than those in similar 
gatherings of white people in neighborhoods 
remote from the more populous towns. 

Big Thunder (an old man of tall, stooping 
figure) uttered a caution in regard to con- 
duct. Then the rude music of the Island 
band was heard for a short time; following 
which an Indian of very handsome figure — 
a leading member of the tribe — made an ad- 
dress of welcome, and announced the dances. 

Silence reigned for several minutes, when 
in a group of old men in the rear was heard a 
strong rattling. This is the only music used 
in the Tarratine dances. 

“ The Snake-dance,” announced the hand- 
some master of ceremonies, or floor manager. 
The others known to me are the Short-horn 
dance and the Micmac. On this occasion 
the bride and groom appeared and joined for 
a short time in the second dance,— long 
enough to show their good points and the 
bridal costume. When they withdrew, the 
dance became more violent, grew pranky, 
changed its form, and soon broke up, having 
lasted about an hour. The Micmac followed, 
—a sort of contra dance of a competitive 
character, in grace, vigor of action and en- 
durance, — in which the squaws took a nearly 
equal part. 

When the dancing was ended the bride 
and groom held a reception, which was fol- 
lowed by an irregular repast, and the festivi- 
ties ended with the cutting and distribution 
of the bride-cake. It will be noted that 
these dusky-hued people are from year to 
year taking on the customary forms of the 
neighboring communities of English descent. 

There have been Indian beauties, fashion- 
ably dressed and otherwise, seen by tourists 
on the steamboats that ply the river below 
Bangor. Molly Molasses was one of them, 
in the days of our grandfathers. Her por- 
trait, by Hardy, not only delighted herself 





but many others. This picture now adorns 
the reception room of the Tarratine Club, in 
Bangor. 

A gentleman well-known in Maine, now 
an octogenarian, has sometimes mentioned 
having in his youth been surprised and moved, 
while on one of the large Boston and Bangor 
steamers, by an Indian girl of great personal 
loveliness, neatly attired in silks, who con- 
versed intelligently and fluently, and who, 
on going ashore at some river town, took 
leave of her acquaintances with ease and 
grace. The same gentleman has also spoken 
of having passed, in a Bangor street, an In- 
dian maid clad in a fine orange-colored gown, 
who attracted much attention by her plump, 
pretty face, the lofty toss of her well-poised 
head, the pride of her deliberate and dainty 
step. 

Judging from later descriptions by other 
persons, it may have been the first of these 
beauties who became the wife of a gentle- 
manly, popular and efficient white official of 
the Penobscot region, —and who has borne 
him several sonsand daughters, — apparently 
worthy young representatives of either race. 
As to the yellow-robed beauty with the Juno 
bearing, perhaps her pride has been curbed 
by some tall Tarratine chief, — possibly Big 
Thunder himself. 

The dwellings at Indian Island are all 
framed structures ; and not a log house nor a 
turf hut have been seen on the reservation 
at Oldtown for many years. By their occu- 
pations of farming, basket-making, lumber- 
ing, hunting, fishing, boating, and as guides 
for hunters, fishermen and tourists, many of 
the older members of the tribe have laid up 
sums of money that might well induce their 
children to provide liberally for them in their 
years of decrepitude. 

As long ago as 1855, Joseph Paris owned 
and lived in a two-story house on Indian 
Island. It had blinds, was kept well-painted, 
and sat on a sort of terrace, and was sur- 
rounded by shrubbery. His wife was Molly — 
Sochabasen, of the Passamaquoddy tribe. 
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She was far gone in the ways of the white 
people. The house had a carpet on the floor, 
and clean, white coverlets on the beds. 
Madame’s dishes were displayed on the 
dresser of open shelves in showy piles and 
edgewise rows; and her cooking utensils 
were always of the proper hue. The princi- 
pal rooms were painted and papered, and in 
the second story was a large reception 
room, —quite sufficient for the social enter- 
tainment of their large circle of friends, — 
who, of course, were of the Indian “upper 
class.” 

Miscegenation has largely invaded the last 
stronghold of the. Tarratines, and there are 
white husbands of dusky wives, and vice 
versa. In consequence, there has arisen a 
state of feeling in the community as bitter, 
if not as violent, as that formerly, when the 
question of social morality was the disturb- 
ing element. 

There are now on the island as fine houses 
as many Maine villages can boast, and 
wealth and superior race on one side are 
pitted against Indian aristocracy and wealth, 
—the intruding white persons and their 
spouses and near Indian relatives against the 
“ pure-bloods ” and their set. 

A white woman has proved the firebrand 
that set the Tarratine pride aflame. She is 
known all over Maine as “ Madame Bishop,” 
the soothsayer. Whena girl of eleven years 
she was given to the Indians by her white 
parents. She grew up to womanhood among 
them, entering fully into their modes of life. 
When about eighteen she married an Indian 
and bore him several children. About fif- 
teen years ago she became a widow. Sub- 
sequently she traveled over the State, 
practicing everywhere a peculiarly weird 
system of fortune-telling, in which she is 
very proficient. It is stated that she has 
long had a regular clientage among well- 
known business men, who have had great 
confidence in her advice. 

Not long ago Madame Bishop again mar- 
ried, and this time the benedict was a white 





man. She took him to live with her at 
Indian Island, where she built a fine house, 
but being white, could only obtain the land 
bya lease. There has grown such jealousy of 
her among the pure-blooded families because 
of her occupation, influence, and her deport- 
ment toward them, that even the architec- 
tural ornament her residence furnished to 
the village only increased the feeling against 
her, and finally the head men of the tribe 
demanded that she and all other whites 
speedily remove from the Indian reservation. 

Her invectives have been free and fearful 
against the Sockalexis, Francis, Nicolas, 
Sockabasins, and* other exclusively pure- 
blood families ; and, though all fear that her 
hostility may bring them bad luck, the tribal 
authorities determined that she and all others 
of her race, whether husbands or wives, must 
go; and the law is on their side. 

A couple of years ago a dozen of the 
chief squaws (a term which some of them 
would now repel), under the guidance of an 
enthusiastic white woman of eminent social 
position, formed an organization under the 
name of the “ Wa-ba-na-ki Club” ; which has 
been admitted to the Maine Federation of 
Woman’s Clubs. 

Whether the hostility to the white fortune- 
teller will disappear by her admission into 
this charmed circle is an unsolved problem. 
The first president of the club isa pure-blood 
squaw of the tribe, and, withal, a handsome 
woman, and a self-possessed, clear and easy 
speaker of pure English. 

When, two or three years ago, a citizen of 
Boston — a publicist with humanitarian ten- 
dencies — inquired of the leading people of 
the Oldtown Island what gift they would like 
from their Boston friends, they at once and 
emphatically declared for a library. In ac- 


cordance with their wish, the gentleman pro- 
vided them at once with $200 for the purpose, 
and has been the means since of turning 
many volumes that way. 

Yet literature had already taken root there, 
As long ago as 1893, there 


in native soil. 
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was published in Oldtown a book entitled 
“ The Life and Traditions of the Red Men.” 
Its author was Joseph Nicolas, a pure-blooded 
Tarratine, who was born and brought up amid 
the scenes in which his last years were passed. 
A daughter of his was for some years a 
teacher of the school on Indian Island, and 
in her grade she had few superiors in pro- 
fessional qualifications, in the entire county, 
Mr. Nicolas says in his preface: 


I... have given the full account of all the 
traditions as I have gathered them from my peo- 
ple. After forty years of search and study I am 
satisfied that no more can be found, as the old 
traditional story-tellers have all gone to the 
happy hunting ground. 

“ Klose-ker-beh, the man-from-nothing,” says 
the book, “was claimed by all the children of 
the red men to be the first person who came 
upon the earth. And he was their teacher. He 
taught them how they must live, and told them 
about the spiritual power, and how it was in 
every living thing; and it was the same power 
which has sent him to prepare the way on earth 
for the generations to come ; and to subdue all 
obstacles which are against the nature of man; 
and to reduce the earth to such a state as to be- 
come a happy land for the people.” 


The views of the Indians concerning the 
creation of the first man, and connected 
events, may be apprehended from the follow- 
ing curtailment and summary. 

Klose-ker-beh, when he opened his eyes 
found himself lying on his back in the dust, 
his head toward the rising of the sun, the 
right hand pointing toward the north, and 
his left hand to the south. Though having 
no strength to move any part of his body, 
yet, in the bright day, he perceived all the 
glories of the world. The sun was at the 
zenith, standing still, and beside it was the 
moon, also without motion, while the stars 
were in their fixed places, and about them 
the firmament displayed its beautiful blue. 

While the body of Klose-ker-beh (this pecu- 
liar being, who was not man) still clung to 
the dust, he was without mind, and his flesh 





without feeling. At that moment the heavens 
were lit up with all kinds of bright colors, 
each standing by itself, as in a rainbow. In 
another moment every color shot a streak 
into the other, and soon all the colors inter- 
mingled, forming a beautiful brightness in 
the center of the heavens over the front of 
his face. Nearer and nearer came the bright- 
ness, until it almost touched his body ; then 
feeling came into his flesh, and as he per- 
ceived the warmth of the approaching bright- 
ness he fell into a deep sleep. 

The wind fanned his brow, and the power 
of sight was restored ; but he saw not what 
he had before beheld. Instead of the bright- 
ness, a person like unto himself stood at his 
right hand, facing the rising sun. Afterward 
Klose-ker-beh knew this person to be the 
Great Spirit. 

In silence his glorious visitor raised his 
right hand toward the east and moved it 
quickly thence tothe place of the setting sua ; 
immediately a streak of lightning followed 
the motion of his hand from one side of the 
earth to the other. Again, he raised his 
right hand, pointing first to the south, then 
swinging it to the north, when another 
streak of lightning followed the movement. 
Immediately after the passage of the light- 
ning over Klose-ker-beh a sense of thought 
came tohim. The first thought was that the 
shining one at his side brought him strength. 
The Great Being answered his thought, speak- 
ing these words : 

Thou doest well believing in me. I am the 
head of all thou beholdest ; and as thou believest, 
arise from thy bed of dust, and stand on thy 
feet; and, as thou believest, thou shalt have 
strength to walk. 


Immediately strength came to Klose-ker- 
beh, and he arose to his feet and stood be- 
side the Great Being. Following this, the 
latter turned half round toward his right, fac- 
ing the sun; then, lifting both hands and 
looking up, he said, “Go thy way!” And 
immediately the whole heavens obeyed. The 
sun, moon, and all the stars moved toward 
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the setting of the sun. The night came 
slowly toward them. The Great Being raised 
his voice again, saying: “ Let us make man 
in our own image.” 

He dropped his hands, and cast his eyes 
upon the land, and turned half way round 
toward his right hand, facing the setting of 
the sun; then he swept his right hand from 
the north to the south. Again the lightning 
followed the movement. Next, he passed 
his hand from the setting of the sun to the 
point of its rising; but when the lightning 
came upon the night, which was approaching, 
it disappeared ; and the darkness hid from 
them what was beyond the night. 

Immediately the dust of the land began 
to shake and to heave in the form of a cross, 
where the Great Being had made a motion. 
And behold! there was the image of a man 
lying on the ground, — his head toward the 
north, and his feet toward the south; his 
right hand pointing toward the setting of the 
sun, while his face was toward the blue skies. 
His face was pale, to whiteness, because life 
was not yet in him. ‘ 

The Great Being then said to Klose-ker- 
beh, “ Turn thy face to the setting of the 
sun.” He obeyed. Again the Great Being 
spoke and said: “I will not suffer thee to 
see this man arise to his feet, like thyself ; 
therefore go thy way toward thy right hand, 
and seek thy companions. I will be thy 
teacher, and thou wilt be their teacher.” 
And Klose-ker-beh departed. 

In a later period, says Nicolas, the name 
Klose-ker-beh came to signify a man of false- 
hood, or more rudely expressed, a liar. 

At the opening of the second chapter of 
this Tarratine book, it is said that Klose- 
ker-beh, with the aid of May-May (the 
woodpecker), destroyed the serpent, which 
represented the beasts. 

Klose-ker-beh told the red men that the 
Great Being had established his number 
both with the red men and the white men; 
the number of the first being seven, and of 





the latter, three ; “and because his numbers 
are few he shall live fast and pass away 
quickly.” 

“The first mother,” Klose-ker-beh told 
the people, “when she had many children, 
and yet seemed lovely to her husband, and 
fair to all, appeared more and more unhappy. 
She besought her husband to kill her, which, 
she said, would result in his and the people’s 
loving her always.” 

Her husband, in his distress, went and 
consulted Klose-ker-beh about the matter, ~ 
and was told to do as the woman requested. 
So the man killed her, then dragged her 
body so far for burial that the flesh was worn 
from the bones. Weeks later, the people 
found, growing in the trail, the green blades 
of a plant. 

After seven moons had passed, the hus- 
band went along the trail, and found ripened 
corn; and where her bones lay he found 
tobacco growing. Both plants were pre- 
viously unknown to this young race. 

“So woman was loved forever,” says the 
book of Nicolas. ‘ She had, when she first 
came, claimed her origin from a beautiful 
green blade. Corn will give strength to the 
body ; tobacco, to the mind.” Such, says 
the book, is the instruction which Klose- 
ker-beh gave the people. 

What the religion of these Indians was 
previous to the settlement of the French 
missionaries among them, is not quite clear. 
It is, however, apparent that ideas imbibed 
from their earliest Christian instructors have 
become interwoven with the original Indian 
lore, in the formation of these traditions of 
the Tarratines, but of this the author does 
not seem to be in the least conscious. 

In the statements concerning the origin 
of man, the traditions appear to outdo Dar- 
win, who only goes back to the beasts for a 
predecessor, while Klose-ker-beh derives 
man from the dust, as in the Mosaic account, 
but represents woman as springing from a 
living but still inanimate object. 
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WITH this number of THE GREEN Bac the un- 
dersigned retires from the editorial chair of the 
magazine. In giving up the work in which I have 
been engaged for the last twelve years, I desire to 
express to my brethren of the legal profession my 
deep sense of gratitude for the uniform kindness and 
courtesy which they have ever manifested toward 
me. But for their valuable aid, at all times cheer- 
fully given, and the genuine interest which they have 
always displayed, THE GREEN BaG could never 
have attained the success which it has achieved. I 
resign my duties with feelings of the most sincere 
regret, but I trust that in other and younger hands, 
THE GREEN BaG may be made more “ entertain- 
ing” than in the past, and more worthy the com- 
mendation of its readers. 

HORACE W. FULLER. 





FACETIZ. 


Rurus CuHoaTe once defended a blacksmith 
whose creditor had seized some iron that a friend 
had lent him to assist in the business after he 
had been through bankruptcy. The seizure of 
the iron was said to have been made harshly. 
Choate thus described it: ‘ He arrested the arm 
of industry as it fell towards the anvil; he put 
out the breath of his bellows; he extinguished 
the fire upon his hearthstone. Like pirates in 
a gale at sea, his enemies swept everything by 
the board, leaving, gentlemen of the jury, 
not so much—not so much as a horseshoe to 
nail upon the door post to keep the witches off.” 
The blacksmith, sitting behind, was observed to 
have tears in his eyes at this description, and a 


‘friend noticing it said, “ Why, Tom, what ’s the 


matter with you? What are you blubbering 
about?” “I had no idea,” replied Tom in a 
whisper, “that I had been so abominably ab-ab- 
bused.” 


At a dinner given by a Dublin Orangeman, 
when politics ran high, and Bushe was suspected 
of holding pro-Catholic opinions, the host in- 
dulged so freely that he fell under the table. 
The Duke of Richmond, who was then Viceroy, 
picked him up and replaced him in the chair. 





‘My Lord Duke,” said Bushe, * though you say 
I am attached to the Catholics, at all events I 
never before assisted in the ‘Elevation of the 
Host,’ ” 


In an action of assumpsit for work and labor 
done, the plaintiff sought to recover on a guan- 
tum meruit. The justice, who was as loquacious 
as Justice Shallow, and knew about as much 
Latin, undertook to explain the phrase to the 
jury. 

“ The term guantum meruit,”’ he said, “ is com- 
posed of two Latin words, and as you, gentlemen, 
have never studied that language, it will be nec- 
essary for me to elucidate them. When a man 
works for another he ought to know what he is 
going to get, and if he does not it is his own 
fault, and he can only recover (guantum) as 
much as (meruit) the defendant thinks he de- 
serves and no more.” 


IN a contest over a will, the husband of the 
deceased was on the stand. During the cross- 
examination of this witness, a leading lawyer 
asked the witness sternly : 

“Did the transaction take place before you 
married the dead woman? ” 

The witness who was a small man with a 
shrill voice, piped out indignantly : 

‘““No, sir, she wasn’t dead when I married 
her.” 


Str Frank Lockwoop was once engaged in 
a case in which Sir Charles Russell (the late 
Lord Chief Justice of England) was the opposing 
counsel. Sir Charles was trying to browbeat a 
witness into giving a direct answer, “ Yes,” or 
“Nea” 

“You can answer any question yes or no,” 
declared Sir Charles. ‘Oh, can you ?” retorted 
Lockwood. “ May I ask if you have left off 
beating your wife?” 


THEY are very proud out in ———— County 
of their new courthouse. The other day 
Judge S was showing the building to a 
party of visitors, consisting of a couple of minis- 
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ters and several ladies. As they stopped at the 
end of the hall, where they could look into a 
room set apart for attorneys, the Judge said: 
“ This is what we call the ‘cuss room.’” 

“What is that?” asked one of the white- 
chokered gentlemen, his interest aroused. 

‘“‘ Well, Doctor, here ’s where the lawyers can 
come and swear at the Court. They 4ave to do 
it sometimes.” 





NOTES. 


THE MANCHESTER NEws, in noting the recent 
arrival in England of America’s most successful 
after-dinner speaker, Mr. Chauncey Depew, 
says there is only one instance on record when 
he was at a loss in public; the rebuff came from 
Mr. Evarts, the wittiest advocate at the Ameri- 
can bar. Mr. Depew, at a certain banquet, was 
rather annoyed at a request to speak before Ev- 
arts, and after having finished his oration, he 
retired to the lower end of the hall to await the 
criticism. Mr. Evarts reeled off a review of 
American history from Noah to Narragansett 
Pier without a single pause. Depew started to 
his feet, exclaiming, ‘“‘ Are we to listen, Mr. Chair- 
man, to sentences of this length all evening?” 
Without a moment’s pause, Mr. Evarts retorted, 
“ Hitherto, Mr. Depew, I had imagined that 
only the criminal classes objected to long sen- 
tences.” And even the “great Chauncey” 
could think of no reply. 


Tue following curious chattel mortgage is on 
file at the Recorder’s Office in Washington, Ia. : 

“June the 31, 1892—From me, Peter E. 
Willmer of Wayland, Henry County, Iowa, to 
you, John Wittrig, of Crawfordsville, Washing- 
ton County, Iowa, give this day unter your 
hand all movable properties, including stok, 
grain, utensils, furniture, etc., for the sum of 
$600 (six hunthret dollars). I, the undersigned, 
give this in your hand as a mortgage until the 
amount of debt is paid. Peter E. Willmer. 

“In God we trust.” 


Amonc the most noble army of Serjeants-at 
law—noble chaps in coifs and silk were they 
— Sir John Maynard in the last half of the sev- 
enteenth century conspicuously ranked. He 





was what few Serjeants-at-law of the period 
were —a joker. His fee book showed almost 
a daily crop of guineas. On one occasion a 
grateful client, after obtaining unexpected suc- 
cess in his suit at law, sent Sir John a bushel of 
apples into each of which had been pressed a 
golden guinea. Cutting one open he discovered 
the extra fee and remarked: “I have often 
heard of the: golden pippin of Devonshire, but 
never before tasted one. 

Sir John Maynard, on another occasion, had 
another grateful farmer client send him a suck- 
ing pig dressed ready for roasting. When it 
came to the table and the knife entered the 
dressing, out fell fifty gold pieces. “It is gen- 
erally considered a sin to kill and roast a guinea 
pig,” Sir John cried, “ but on this occasion the 
sin shall be condoned.” 

There was another humorous Serjeant of the 
reign of Queen Bess, at a time when Protestant- 
ism ran mad and the law forbade any one to aid 
a priest in performing Mass, and punished the 
ecclesiastic himself. Now this Serjeant, bear- 
ing the honored name of Plowden, was a Roman 
Catholic. Having privately attended Mass at 
the private chapel of a Squire of the old faith 
while upon circuit, the Serjeant was prosecuted. 
He stood trial, and in cross-examining the of- 
ficiator, whom the Crown used as a witness in 
its behalf, it transpired that the priest had not 
been fully ordained. Serjeant Plowden im- 
mediately moved and obtained his acquittal, re- 
marking, ‘‘ No priest, no Mass, no offence.” 

Serjeant Whitelocke, a contemporary of Ser- 
jeant Maynard, had become an octogenarian 
when William III. of Orange became King. 
The Serjeant was a great Protestant, and when 
carrying an address from subjects to the King, 
the Monarch was pleased to refer to his. eighty- 
six years and to say, “ You must have outlived 
all your contemporaries.” Rejoined Serjeant 
Whitelocke, “If your Majesty had not come over 
to save us from King James, I should have out- 
lived even the law.” 

Serjeant Heywood, who lived in the time of 
the witty Jekyll, owned a saddle horse that had 
long served him upon circuit and which he had 
named “ Pleader.” The faithful nag died when 
what turfmen rank “aged.” Jekyll, condoling 
with the Serjeant, said, “let the Bar attend the 
funeral of the horse, give him a decent burial, 
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and raise a stone to his memory with this in- 
scription : 


Here lies a Pleader who ne’er urged a plea; 

A Circuiter who never took a fee. 

From Court to Court to serve his friends he’d go, 
And tho’ a mute, a firm support bestow. 

Thro’ thick and thin he’d surely keep his way, 
Carry his client safe and win the day! 

Our care is now to here support his fame, 
“Report ” his merits and “ record” his name. 
To tell the world a Pleader lies below 

Who by false steps or tricks ne’er made a foe. 
No petulant disputer he! Would say 

No contradictory word beyond a simple neigh. 
Once on his legs, a sure and safe support, 
He’d carry jury, witnesses and Court. 


A Justice of the Peace in Calaveras County, 
Cal., had a case that puzzled him not a little. 
An Indian had been arrested for breaking into 
a cabin and stealing a pair of breeches and was 
formally charged with burglary. The old jus- 
tice took all the testimony down in writing, as 
he is required to do under the code, and, as it 
was conflicting in character, he was in a quan- 
dary. 

Two or three witnesses had testified positively 
to the fact that the Indian had’ been in the im- 
mediate vicinity on the day of the theft, others 
that they had seen the breeches in his posses- 
sion, while several others swore just as positively 
that he was in a different part of the county 
when the crime was committed. After reading 
the evidence over carefully, the justice announced 
that he would take the case under advisement 
until the next day. 

When the time came for deciding the case the 
old justice took his seat at his desk, cleared his 
throat and announced: 

“The law makes it my duty to weigh the evi- 
dence for or against the accused and to decide 
according to the most ponderous.” 

The justice procured a pair of gold scales, 
and placing the written evidence against the ac- 
cused in one pan and the evidence in his favor 
in the other, announced as the pan containing 
the incriminating testimony went down: 

“The weight of evidence is against the ac- 
cused. He is held to answer before the Supe- 
rior Court for the crime of burglary with bail 
fixed at $1,000.” 





The superstitious Indian thought the scales 
were a contrivance for getting at the truth, and 
when they decided against him broke down and 
confessed. 


Tue late Ambrose L. Jordan, once Attorney 
General of New York State, was a personifica- 
tion of acrimony, and the late Daniel Lord was 
a lawyer of unexampled mildness, but could give 
on occasion the retort severe. To the jury Mr. 
Jordan observed : “When I found who my op- 
ponent was to be in this case, I thought I was to 
meet a gentleman, but I am disappointed.” In 
his reply, Mr. Lord said, ** When I entered into 
this defense I knew that I was not about to meet a 
gentleman, and consequently I am not disap- 
pointed. 


SUPREME Court Justice James Roosevelt of 
New York city, an uncle of the Republican can- 
didate for the Vice Presidency, had been at Cham- 
bers much annoyed by motions and cross-motions, 
adjournments and arguments in a controversy 
between two quack doctors respecting the man- 
ufacture of some pills; each claiming patent 
right to the pills. Counsellor Dyatt, an advo- 
cate of learning and wit, in bringing a new mo- 
tion humorously observed, “I do not wish to 
dose your Honor with these pills too often, but on 
this counter-affidavit I submit that my adversary 
is in contempt.” 

“Let him,” interrupted Judge Roosevelt, 
“ purge his contempt with these pills; and I per- 
ceive by the label on the box that they influence 
the diet (Dyatt).” 


LEGALLY considered, Christmas reflects this 
sentiment,—Know all men (and women) by these 
presents. 


THE late Oakey Hall was once connected with 
an American paper in London. His aim here 
was to achieve a high name at the English bar. 
He was the son of an Englishman, he told me 
once, and therefore he was in English law an 
Englishman, whenever he chose to declare him- 
self. He made no success because he lived 
wholly in the past, and his mental inclinations 
were solely reminiscent. 

From the day of his mysterious disappearance 
from New York he lost the power to utilize his 
brain in any way that could earn him a living. 
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When he returned from Europe after that disap- 
pearance, he and I were closeted for months 
together in the office of Mr. Hulbert’s New York 
World. Then it was that he told me the truth 
about his disappearance, and without knowing 
whether or not it has been published in America, 
I will repeat it briefly. 

He said that one morning he woke up in a 
hall bedroom in Mayfair, in the heart of Lon- 
don, and as he lay in bed looking with wonder 
at his surroundings, a woman knocked and en- 
tered the room. She asked him if he would 
have his usual breakfast. He inquired what his 
usual breakfast was, and she, astonished in her 
turn, told him that he always had a pennyworth 
of tea, a penny roll, a penny pot of butter and 
an egg which cost a penny. 

He asked her to sit down, and then, by cross- 
examining her, he found that he had lived a 
whole season in that house under a name he 
never knew, that he appeared to be “a city man” 
(English for a man of business), that he went 
out every morning, came back every evening, 
went very frequently to the theatre, and was the 
quietest, most irreproachable of all her lodgers. 
“In a word,” he said, “I had lived the life of 
another man for months, unconscious of my own 
identity, unrecognized by any one, and fulfilling 
the well-rounded half of a dual existence.” 


In Iceland there are no prisons, and the in- 
habitants are so honest in their habits that such 
defenses to property as locks, bolts and bars are 
not required; nor are there any police in the 
island. Yet its history for 1000 years records 
no more than two thefts. Of these two cases, 
one was that of a native, who was detected after 
stealing several sheep, but as he had done so to 
supply his family, who were suffering for want 
of food, when he had broken his arm, provisions 
were furnished to them and work was found for 
him when able to do it, and meanwhile he was 
placed under medical care; but the stigma at- 
tached to his crime was considered sufficient 
punishment. 

The other theft was by a German, who stole 
seventeen sheep. But as he was in comfortable 
circumstances, and the robbery was malicious, 
the sentence passed upon him was that he should 
sell all his property, restore the value of what 





he had stolen, and then leave the country or be 
executed, and he left at once. 

But, though crime is rare in Iceland and its 
inhabitants are distinguished for honesty, and 
purity of morals, there is, of course, provision 
for the administration of justice, which consists, 
first of all, in the sheriff’s courts; next, by ap- 
peals to the court of three judges at Reykjavik, 
the capital; and, lastly, in all criminal and most 
civil cases, to the supreme court at Copenhagen, 
the capital of Denmark, of which kingdom the 
island forms a part. The island of Panaris (one 
of the Lipari group), is equally fortunate in hav- 
ing neither prisons nor lawyers, and being ab- 
solutely destitute of both paupers and criminals. 





LITERARY NOTES. 


WILLIAM GARROTT BROWN opens the November 
ATLANTIC with a notable defense of American par- 
ties, in which he shows the absolute necessity of two 
strong controlling parties in a representative govern- 
ment like our own, and traces the principles and the 
history and development of “ the two Genii who now 
serve the Republic.” Two brilliant and entertain- 
ing serials begin in this number: Miss Jewett’s “ The 
Tory Lover,” a tale of love and adventure during the 
American revolution, treated from a hitherto un- 
touched side, the fortunes of the Loyalists ; and Mrs. 
Wiggin’s “ Penelope’s Irish Experiences,” a com- 
pletion of the delicious trilogy of feminine fun and 
adventure throughout the united kingdom which has 
delighted so many readers. The other contents are of 
musical interest. 


THE great Trans-Siberian Railway, described by 
Henry Norman in his series on “ Russia of To-day,” 
leads the November number of SCRIBNER’s MAG A- 
ZINE. This railway is the commercial and political 
key to the far east, and Mr. Norman traveled its en- 
tire length so far as completed, to Lake Baikal and 
beyond. He describes the wonderful industrial pos- 
sibilities of the country through which he passed and 
gives an entirely new idea of Siberia. Instead of 
a desert it promises to be the leading wheat-producing 
country of the world, and the railway opens up im. 
mense mineral possibilities. Mr. Norman says that 
since the great wall of China the world has seen no 
one material undertaking of equal magnitude. The 
cost of this railway will be about $500,000,000, and 
its total length 5,486 miles. Illustrated throughout 
with the author’s photographs. 
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THE NEw LIPPINCOTT MAGAZINE for November 
opens, as usual, with a complete novel. The one 
presented this month maintains the always high stan- 
dard. It possesses the charm of uncommon scene 
and quaint characterization. It is entitled ““ Madame 
Noel,” and the author is George H. Picard, who is 
especially liked for his books,“ A Mission Flower,” 
and “« A Matter of Taste.” 

The shorter fiction of the November NEw LiIp- 
PINCOTT is plentiful and varied in theme. “The 
Beat that Failed” is by Albert Payson Terhune, who 
by the way, is a son of “ Marion Harland.” It isa 
newspaper story beginning just at the hour of going 
to press, and the incident related is most exciting 
and realistic. Stewart Edward White contributes a 
tale called “The Race,” which in his own words is 
“ blood-and-thundery, but true.” But it has a tender 
side to it. 





WHAT SHALL WE READ? 


In Rulers of the South: Sicily, Calabria and 
Malta, Mr. F. Marion Crawford has written an in- 
teresting final chapter upon the Mafia in Sicily, 
which is full of information, derived in part from a 
recent work by the Chief of Police of Palermo, and 
also from Sicilians who have had intimate relations 
with the society. This work is in two volumes, il- 
lustrated and presented in the same handsome way 
as Ave Roma Immortalis. Most of the illustrations 
are from drawings by Mr. Brokman, an artist little 
known in this country, but who has been the author’s 
companion during his studies in Sicily and Calabria. 


Mr. F. Marion Crawford’s new novel is called 7x 
the Palace of the King; a Love Story of Old Mad- 
vid. It is an historical romance of the time of Phil- 
ip II. of Spain. The plot is laid in the Spanish 
court, and the period —that of the discovery of 
America — was perhaps the most magnificent of the 
prosperous days of Spain. Such a period has af- 
forded Mr. Crawford an opportunity similar to that 
which was given him by the crusades in “ Via Cru- 
cis,” to place his story in the most romantic and bril- 
liant surroundings. The hero of the story is the fa- 
mous Don Juan of Austria, son of the Emperor 
Charles V. who won back Granada a second time 
from the Moors. The heroine is Dolores de Men- 
doza, a high-spirited and beautiful young woman. 


A dainty little volume entitled 7he Pilgrim Shore 
takes the reader through historic ground. Begin- 
ning with Dorchester the author treats of the:Mas- 


*THE PILGRIM SHORE, with many little picturings, 
authentic and fanciful. By Edmund H. Garrett. Little 
Brown & Co., Boston. Cloth. $2.00. 





sachusetts coast as far as Plymouth. There are 
plenty of reminders of famous personages of the 
past, left in such towns as Quincy, Hingham, Scit- 
uate, Marshfield, Duxbury, etc., which are passed 
through before reaching Plymouth, and Mr. Garrett 
describes in a charming chatty way the varied scenes 
and incidents recalling our pilgrim fathers. Ex- 
quisite illustrations add to the beauty and value of 
the book. 


A Life of Francis Parkman? is a valuable addi- 
tion to biographical literature. The author, Mr. 
Farnham, knew Mr. Parkman, and his work has 
been done with the sanction of the historian’s nearest 
relatives, and with their assistance as far as informa- 
tion of a personal character is concerned. He has 
devoted much study and labor to the preparation of 
his work, and has had access to all the available 
material in the hands of Mr. Parkman’s family and 
friends, including such letters as have been preserved, 
the diary of his vacation journals, and the extremely 
interesting autobiographic letters written by the 
historian to his friends, Dr. George H. Ellis and 
Martin Brimmer. 


Anything from the pen of Mary Hallock Foote 
is always welcome, and her latest story, Zhe Prodi- 
gal, will be warmly received by her host of readers, 
It is written in her best vein and is a graphic and 
pathetic recital of the struggles of an English youth 
to recover the position in society which has been 
forfeited by his wildness and folly. 


Through Old Rose Glasses * isa collection of short 
stories by Mary Tracy Earle. They are written in 
a charming style, and are of more than usual inter- 
est. The volume is one that will not only entertain 
but will satisfy the reader. 


The Rebellion of Nathaniel Bacon in Virginia, 
furnishes Miss Ewell with material for her story 
entitled, 4 White Guard to Satan5 The book 
abounds in stirring scenes, and enlists the reader’s 
interest from the opening page. 


2FRANCIS PARKMAN. By Charles Haight Farnham, 
with portraits. Little Brown & Co., Boston, 1900. 
Cloth, $2.50. 

3 THE PRODIGAL. By Mary Hallock Foote, with illus- 
trations by the author. Houghton, Mifflin & Co., Boston, 
1goo. Cloth, $1.25. 

4 THROUGH OLD Rose GLAssEs. By Mary Tracy 
Earle. Houghton, Mifflin & Co., Boston, 1900. Cloth, 
$1.50. ; 

5A WHITE GUARD TO SATAN. By Alice Maud 
Ewell. Houghton, Mifflin & Co., Boston, 1900. Cloth, 


$1.25. 
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NEW BOOKS FOR LAWYERS. 


A BRIEF FOR THE TRIAL oF Civi Issugs BeE- 
FORE A JuRY. By Austin Appotr. The 
Lawyers’ Co-operative Publishing Co., Roch- 
ester, N. Y., 1900. Second and enlarged 
edition. Law sheep. $4.50. 


Abbott's civil trial brief has for many years been 
the favorite handbook of trial practice of practising 
lawyers throughout the United States. While first 
written with special reference to the New York prac- 
tice, it was useful in every State. The scope of this 
edition, however, has been enlarged to include every 
State in the Union, making it equally valuable in any 
jurisdiction, from Maine to California. The en- 
larged scope of this new edition may be under. 
when it is known for instance that 23 of the 
in the first division of the work rep- 
resent each an additional point of practice. Five 
entirely new divisions have been added on (1) Enu- 
meration of Witnesses; (2) Impeachment and Cor- 
roboration of Witnesses; (3) Absence of Judge, and 
Proceedings outside of Court room; (4) Improper 
Conduct of Judge: (5) The Verdict and its Incidents. 


stood 
39 sections 


ELEMENTS OF AMERICAN JURISPRUDENCE. By 
WiLiiaM C. Rosinson, LL. D. Little, Brown 


& Co., Boston, 1900. Buckram. $3.00, wet. 


This is in every way an admirable book for law 
students, for whom it is especially designed. Mr. 
Robinson has the faculty of condensing into a few 
terse sentences a clear and accurate statement of the 
point to be presented, so that the student, using this 
volume and reading in connection therewith the sug- 
gested text of other authors and citations of cases, 
cannot but find it an especial aid in attaining a full 
understanding of elementary jurisprudence. 


THE LAw OF OPERATIONS PRELIMINARY TO CON- 
STRUCTION IN ENGINEERING AND ARCHITECT- 
URE. By JoHN Cassan Walt, M.C. E., LL. B. 
John Wiley & Sons, New York, 1g00. Cloth, 
$5.00. 


This book is a companion volume to the author’s 





earlier work on Engineering and Architectural Juris- 
prucence, or the Law of Construction. It has been 
published to meet a demand on the part of the pro- 
gressive members of the engineering and architect- 
ural professions, including those engaged as contract- 
ors and builders, who have wished to know the 
property rights incident to and attending the opera- 
tions which they have in hand. These men have 
for a long time wanted a work to which they could 
refer for information on the subjects of riparian 
rights, when pitted against those of their patrons and 
clients who detain, divert, appropriate, or pollute 
bodies and streams of water; or the rights of land- 
owners when they seek to utilize nature’s stores of 
water, oil, gas, coal and other minerals and sources 
of power. They have often wanted a hand-book to 
assist in the interpretation, construction and applica- 
tion of descriptions, to the boundaries and limits of 
estates, and to explain how new made or reclaimed 
land shall be subdivided among coterminous owners. 
Throughout the book the principles and application 
of the law are illustrated by examples which have 
occurred in operations of contract work and which 
may arise any day in the experience of every en- 
gineer, architect, contractor, builder or owner who is 
engaged in promoting and carrying out new projects. 
These instances are in themselves interesting read- 
ing, and they become doubly so when a lesson is 
drawn from them. 


OuTLINE Stupy or Law. By Isaac FRANK- 
LIN RussELL, D. C. L., LL. D. Third edi- 
tion. Baker, Voorhis & Co, New York, 1900. 

2.50. 


One desiring to obtain an understanding of the 
general principles of law will find this book most ad- 
mirably adapted to his needs. Since the first edi- 
tion, which we noticed at some length in THE GREEN 
BAG, was published, Professor Russell has thoroughl, 
revised and made additions to the text. The vol- 
ume is one which ought to be in the hands of every 
law student, and might be used with profit as a text- 
book in our high schools and colleges. 
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